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EDITORIAL From an early age, we are taught of the need to ‗love thy neighbour as 
thyself‘ and to ‗do as you would be done by‘. An entirely commonsense, 

and dare I say Christian, approach to acting in a neighbourly fashion. We 
have however all experienced the level to which some people have 
stooped, even as ‗neighbours‘, so I thought it appropriate to remind 

ourselves as to how and why the Party Wall Act came into being, and of 
course to remind ourselves of its importance.  

 
The recognition of the need for rules and regulation on disputes between 
adjacent property owners was first recognised in inner London, and dealt 

with in the early days by a panel of surveyors. The Great Fire of London 
and its aftermath was probably the real catalyst for greater regulation 

which culminated in the first of the London Building Acts established in 
1894. These remained until amendments in 1930 and 1939. As we know, 
these Acts (with minor modifications) were extended to the whole of 

England and Wales by the Party Wall etc. Act 1996. 
 

It is always worth remembering that the Party Wall Act is not intended to 
be used in any way for the resolution of boundary disputes. Generally 
speaking, where such a boundary dispute exists, the Party Wall Act 

cannot be implemented until the boundary is properly determined and 
agreed. Prudent party wall surveyors would make clear this advice at an 

early stage.  
 
Whilst the Act can be implemented by anyone agreeing to accept an 

appointment by either a building owner or an adjoining owner, it is 
obvious that an appointed surveyor should have some knowledge of the 

Act and experience in its application. Similarly an appointed surveyor 
should in the main have a reasonable knowledge of building, 
construction and structural matters. 

                                                                                          Continued on Page 3 
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FACULTY INFORMATION 

 
 
Please can we remind all members to keep us informed of any changes to your contact 

details, in particular email addresses, changes of employer and membership status 
of professional bodies.  If we cannot contact you, you will not receive the information 

we want to send you.  It also takes a disproportionate time chasing individuals, which is a 
strain on our already overworked admin department….! 
 

 

WHO’S WHO IN THE  

FACULTY 
 
 

The Faculty of Party Wall Surveyors 

PO Box 86 
Rye 
East Sussex 
TN31 9BN 
 

Editorial Team: 
Editor:  Stuart Slater 

Production: Nicky Castell 
 
Seminar Bookings, Subscriptions &  
Advertising: 
Contact Nicky Castell: 01424 883300 
 
Technical & Legal Queries: 

Contact Nicky Castell: 01424 883300 
 
Directors: 

Charles Dawson ( President) 
Malcolm Lelliott (Treasurer) 
Phillip Beck 

Nicky Castell 
Alf Clark 
Arthur Cross 
Neil Cunningham 
Simon Price 
Stuart Slater 
Alex Frame (Chairman) 

 
 

Regional Representatives: 
Region 1, North West (Neil Cunningham) Tel: 0191 389 1057 

Region 2, North East (Neil Cunningham) Tel: 0191 389 1057 

Region 3, Wales (Phillip Beck) Tel: 01874 713133 

Region 4, West Midlands (James Jackson) Tel: 0121 233 3380 
Region 5, East Midlands (James Jackson) Tel: 0121 233  3380 

Region 6, South West (Andrew McAllister) Tel: 0117 944 4419  

Region 7, Wessex (Stuart Slater) Tel: 01672 514707 

Region 8, Northern Home Counties (Alex Frame) Tel: 01895 811177 

Region 9, East Anglia (Philip Antino) Tel: 01245 492495  

Region 10, South East (Malcolm Lelliott) Tel: 01483 416411 

Region 11, London (Simon Price) Tel: 0207 736 7311  

 

*A-H refers to primary and secondary areas within each region. 

 

The views expressed in this newsletter are not neces-

sarily formal views endorsed by the Faculty. 

SHADOW CHASING! 
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EDITORIAL (continued) 

Once appointed, the party wall surveyor‘s appointment cannot be rescinded. However, if an 

appointed surveyor :- 

 

refuses to act, or 

neglects to act for a period of ten days, or 

dies before the dispute is settled, or 

deems himself incapable of acting. 

 

then the whole proceedings shall begin de novo.  

 

Where two surveyors are appointed by the disputing owners, their first task is to select and agree 

the name of a third surveyor to deal with any dispute arising between the surveyors. The third 

surveyor is also available to each of the owners to refer any matters relating to the Act or regarding 

the progressing of an award. The selection of a third surveyor therefore creates a tribunal between 

all of the parties to resolve disputes, and he too, if required, can serve an award on the owners. 

 

Once 14 days have elapsed following service of an unappealed award it cannot be challenged or 

over-ruled by or in any court.  

 

As can be seen in these few brief words, appointed surveyors have considerable power in 

implementing the Act, but it requires a professional approach to be successful.   

 

It is because of this, that the Faculty of Party Wall Surveyors was formed to educate and enable a 

professional standard. We strive to avoid disputes - not create them. 

 

Arthur Cross—Director 

FFPWS FCIOB FASI 

We are pleased to announce that Regional Representative Andrew McAllister based in Bristol has 

accepted our offer to become a Director on the board of the Faculty of Party Wall Surveyors. 

Andrew remains as Regional Representative for the South West including Devon and Cornwall. 

 

Andrew McAllister  
FFPWS MRICS MCIOB RMaPS  
McAllister Associates Limited  

27 Claremont Avenue  

Bristol  

BS7 8JD  

 

We are also pleased to announce that Phillip Antino based in Chelmsford has accepted our offer to 

act as the Regional Representative for East Anglia. Phillip‘s role is to be the point of contact for all 

our members, further develop the regional forum, raise Faculty profile and to organise training and 

seminars in this region. Please note the East Anglian region includes Essex, Norfolk and Suffolk. 

 

Philip Antino  
FFPWS MRICS 
APA Property Services Limited 

143 New London Road 

Chelmsford 

Essex  

CM2 0QT 

 

We wish both Andrew and Philip every success in these roles and, of course, we encourage 

members to make use of their Regional Representatives. (A full list of Directors and Regional 

Representatives can be found on Page 1.) 

 

DIRECTOR/REGIONAL REPRESENTATIVE 
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MEET A DIRECTOR! 
  

1.  Name and qualifications: Malcolm Lelliott PPASI,  
     Hon FASI, MRICS, FFPWS, FCIOB, FRSA. 
2.  Region of which a director (if appropriate): South East. 

3.  Years experience as a surveyor: 48 years. 
4.   Where you grew up: Farnham, Surrey. 

5.   Childhood ambition: Sportsman. 
6.   Why did you become a surveyor: First job was in an 
      Architect‘s office. 

7.   Family: Married (Moira) with two children, Claire and 
      Christopher. 

8.   Favourite type of work: Architectural Design. 
9.   Least favourite type of work: Handwriting in public. 
10. Phobias you are prepared to admit to: Snakes. 

11. Best holiday destination: Anywhere. 
12. Next holiday destination: Anywhere. 

13. I‘m a Celebrity or Big Brother: Not applicable as do not watch. 
14. University Challenge or Who Wants to be a Millionaire: Do not watch. 
15. Mobile phone or Blackberry: Mobile. 

16. Mini or Merc: Citreon actually.- Ford Escort Mark1. 
17. Espresso or Herbal Tea: Latte. 

18. Gordon Brown or Gordon Ramsey: Neither. 
19. Penelope Cruz or Caribbean Cruise: Do not have time for both. 
20. Pie and a pint or quiche and elderflower cocktail: Enjoy both at the right time. 

21. DVD or a book: Neither really interest me, but given the choice a book. Documents are 
      a necessity for work but more interested in computers and the research that can be 

      done. 
22. Cricket or baseball: Definitely Cricket. 

23. Town or country: Country. 
24. Soccer or Rugby: Definitely Football but not soccer. 
25. Horse racing or motor racing. Motor racing: Popped into McClarens only this weekend 

      and looked at all the cars from late sixties to inspecting latest F1 car. 
26. DIY or pay a man: Definitely DIY. 

27. Go fishing or go to fishmongers: Used to fish a lot as a youngster, Course fishing, but 
      never ate the fish I caught but put them back. Nowadays it‘s the fishmonger, although 
      Moira is allergic to fish so I rarely eat fish at home. 

28. Cake or Death - http://www.youtube.com/watch?v=rZVjKlBCvhg : Can‘t stand this 
      type of comedy. 

29. Dog or Cat: Cat. 
30. Dog or Wife/Husband: Wife. 
31. Gardening or Sunbathing with beer: Gardening. 

32. What‘s on your car CD changer: Don‘t have one. 
33. Weekends – more work: Either DIY – catching-up with work. Eating out with family. 

34. Which single part of the Act do you most wish to change: The enforcement, which 
      accounts for nil. 
35. Hobbies (again, that you would own up to): Gardening, DIY, motor restoration.  

36. Opera or musical: If pushed – Musical, but neither really. 
37. Curry or Chinese: If pushed Chinese, but neither really. 

38. Exercise or watch TV: The only time I relax is in front of the TV and then I fall asleep! 
39. Would you go on holiday with extended family: Yes.  
40. Would you go on holiday on your own (with no one at all): Yes. 
 

Malcolm Lelliott—Treasurer 

FFPWS PPASI HonFASI MRICS FCIOB FRSA 

 

http://www.youtube.com/watch?v=rZVjKlBCvhg
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N is for Notice 

It is very important to note that the Act is not invoked without the 

serving of a notice. In fact the word notice(s) occurs something like 54 

times in the Act. It has its own sections of 3 and 15 that deals with 

such, so clearly notices are important and cannot be ignored. 

 

A notice has a life of 12 months when consent is given and nothing is 

done by the BO in terms of starting the process of the works. However 

a notice has infinite life when dissent occurs. This is all borne out by 

Leadbetter v Marylebone [1905] 1 KB 661 CA. 

 

 

N is for Necessary 

Section 1(6) uses the term ‘as are necessary’ with regards to the right to project footings and 

foundations onto the adjoining owner‘s land. These three words were not in any of the previous 

Acts, so clearly they have been added for a good reason. 

 

Section 2(2)(h) gives permission to cut away projections from adjoining owner‘s ‘to the extent 

that it is necessary’. This means that one does not have automatic right to cut away projections 

for any cause and caution must be taken here. 

 

Section 7 deals with compensation and 7(1) raises the matter of ‘unnecessary inconvenience’, 

which tells me that necessary inconvenience is acceptable. As in the case of most building works 

there will be some inconvenience to adjoining owners and occupiers and therefore this can be 

taken to be acceptable. 

 

N is for Neglect 

Section 10(3) (5) (7) and (9) deals with the matter of any of the surveyors neglecting to act. i.e. 

agreed, building owner, adjoining owner and third Surveyor then action can be taken to remedy 

the matter. However, please note that all situations require them to be given a ten-day letter of 

request, which is different from 10(6) when any of the surveyors REFUSES to act then no notice 

has to be given before bringing the matter to remedy.  

 
Alex Frame—Chairman 

FFPWS MSc MRICS  FCIOB FASI MCMI 

We are pleased to report that Faculty has sought legal opinion on the following matters: (these responses 
are available for download on the Faculty website for use by Members). 

 

Advice on legal implications arising from recent case in the Court of Appeal of Reeves v Blake [2009] 

EWCA Civ 611. 

Advice on Judgment regarding County court case of Mr S Davies & Ms Sleep v Mr M Wise and Mrs A 

Wise [2006] Unreported—Barnet County Court. 

Advice on Judgment regarding County court case of Obigbanjo v Pearson [2008] BLR 507. 

Further advice in relation to County court case of Onigbanjo v Pearson[2008] BLR 507. 

Clarification on position and forms for making claims via a magistrates’ court. 

 
We are seeking further opinion on a number of additional party wall matters, so watch this space……. 
 
Should any member wish to seek private legal opinion on any matter relating to the Act, we may be able to 

put you in direct contact with our legal advisers.   Contact the Faculty for more information.  
 
* Faculty cannot be held responsible for any actions resulting from this information. 
**Any such private instruction with our legal advisers would be a direct matter at your own expense. 

 
 

THE ABC OF PARTY WALLS 

LEGAL OPINION 
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PRESIDENT’S PEN 

FRIDAY 

 
7.00 p.m. for 7.30 p.m. ~ ~ FRIDAY 10th. JULY 2009 

 

 

Whether I am attending a business meeting, a directors‘ meeting, or in an environment requiring 

thought and attention, I have from time to time found my mind wandering.  I‘ll bet you have too. 

This happened to me frequently throughout my school years.  I would be asked the inevitable 

question ―and so what do you think of Einstein‘s theory of relativity then Dawson?‖ being brought 

back to reality with a thump from gazing wistfully out of the window dreaming of fishing for 

roach on the river Kennet. 

To me this wasn‘t daydreaming.  I was actually there.  It was and still is a pastime that I believe 

I have developed into an art form.  I can smell the air, taste the food, touch the water. 

This is not to say that others have not developed this skill, I am sure many have but, and this is 

the rub, it is unique to you.  You can share it, you can describe your feelings and sensations but 

it is still not the same. 

In the last directors‘ meeting I was somewhere else and was brought back into the room with a 

question from the Chairman, which ended in ―what do you think then Chas?‖. 

Of course, I couldn‘t answer.  I didn‘t know the question and not being an expert on the next 

subject, was unable to predict it either. 

I do not believe this is unusual in people generally.  We, as a society, have induced a situation of 

where everybody has to have the answers to every question and are liable to blustering or 

making something up when caught out like this. 

There is a similar associated problem that I have experienced all my life that is the retention of 

details. 

I explain this by way of an analogy of my brain to a penny arcade machine.  I don‘t know if you 

remember the type?  You put a penny in a slot, which directs it to a board that is moving back 

and forth.  As it lands invariably one is pushed off the back.  That‘s the same as my memory 

retention, as a new bit goes in a bit falls out. 

Exams are a nightmare for me.  I know how to reference the answers, I can reach and make 

considered conclusions.  But it‘s the minutia of the detail that eludes me unless I can refer to it. 

As a surveyor, I am amazed at what my colleagues can remember or recite verbatim.  

So where does this all bring me?  Well, I have acknowledged that whilst I certainly don‘t know 

everything and I do not have the ability to remember most things, how have I managed to cope 

over the years? 

The conclusion I have reached is that honesty must be the answer. 

I am not afraid to say ―I do not know‖ or ―I cannot remember‖ but quick to point out that ―I 

know how to find the answer‖ or  ―please can you remind me‖. 

This is not an admission of failure.  It is an acknowledgement of ones weaknesses and once 

accepted is an inherent strength. 

I have tried to practice this throughout my professional life and to a greater effect on my 

hobbies.  It has brought me enormous satisfaction to produce a piece of work that is 

exceptionally good because I have taken the time and energy over it or worked out which fly to 

use on a wild brownie. 

So, if any of you recognise some of my failings you might, like me, when under pressure take 

time to ensure the end product is fit for purpose. 

Charles Dawson—President 

PFPWS FFPWS FASI FCIOB MRICS 
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Answers will be posted on the website.  Please visit www.fpws.org.uk   
 

 

 

 

 

 

 

 
 

 
 

 
 

 
 
 

 
 

 

CROSSWORD 

Thank you to Andrew McAllister for preparing this crossword—Good luck! 

Answers will be posted on the Faculty website at www.fpws.org.uk 
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ELECTIONS 

 

The book entitled ‗Misunderstandings and Guidance‘ 

is in the process of being re-printed having been up-

dated with more recent detail. 

 

Also currently being printed is a new title ‗The Third 

Surveyor—A Guide‘. 

 

These books are a must for any practicing party wall 

surveyor and we will be in contact just as soon as 

they are available for sale.   Watch this space……. 

 

 

 

 
 
 

 
 

Member: 

Michael Thornton 

Gary Winn 

Carl Woodier 

Justin Burns  

Kulwant Randhawa 

Andrew Elloway 

Malcolm Doherty 

Paul Doherty 

Member: 

Colin Kierans 

Stephen Gallagher 

Jason Wood 

Lee McCain 

Richard Payne 

Nigel Stephens 

Martel Hawkins 

Kirk King 

Member: 

Ian Hetherington (upgrade 

from Associate) 

Evan George 

Paul Stanley 

James Martin 

Shaun McLoughlin 

Nigel Lassetter 

Samuel Walker 

 
The following surveyors have been elected as Fellows, Members or Associates of the 

Faculty: 
 

Alex Frame 
FFPWS MSc MRICS FASI FCIOB MCMI 

Architectural Designers & 

Surveyors 

 Party Wall specialist 

 

Building Services 

Plans prepared 

 
 
 
 
 
 
Tel: 01895 811177 

FAX: 01895 811177 

James Jackson 
FFPWS  

 

QUANTITY SURVEYORS 

PLANNING SUPERVISORS 

PARTY WALL SURVEYORS 

 

R Windsor & Company 

The Button Box 

117 Warstone Lane  

The Jewellery Quarter 

Hockley, Birmingham B18 

6NZ 

 

Tel: 0121 233 3880 

Mob: 07553 343 614 

 CPD SEMINARS 

CPD half day seminars for 

Local Authorities around the 

country will continue to be un-

dertaken to assist Building 

Control and Planning Officers.  

  

Should any members wish to 

organise a seminar in their re-

gion, please contact Nicky on 

01424 883300. 

 

For further information on ar-

ranging CPD events, please 

contact Nicky on 01424 

8 8 3 3 0 0  o r  e - m a i l 

nicky@fpws.org.uk  

ACONSULT 
Party Wall Surveys  

   ——————————- 
Mile End, Old Odiham Road, Alton,  

Hampshire GU34 4BW 
Telephone: 01420 84263 

Email: arthurcross@btinternet.com 
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Seminars are arranged at various levels of education all 

around the country and can be half day, one day or two day 

courses. Two day courses can lead to Full Membership 

should he/she successfully complete the course and should 

he/she then successfully pass interview.  For further details 

please contact Nicky on 01424 883300 or  e-mail 

nicky@fpws.org.uk 

We have recently introduced three ‗Refresher‘ seminar 

dates.   

 

The next two day courses that have been arranged by the 

Faculty are on: 

11 & 12 November 2009 in London. 

17 & 18 November 2009 Near Preston. 

Two day courses are in the process of being arranged in the 

Plymouth area. 

To book a place please contact Nicky on 01424 883300 

or alternatively e-mail nicky@fpws.org.uk  

Third Surveyor one-day seminars are also held and can lead 

to full membership should he/she successfully pass a 

subsequent interview. Upon successful interview, Third 

Surveyor delegates may also be offered Fellowship 

dependent on experience.  Please contact Nicky on 01424 

883300 or e-mail nicky@fpws.org.uk for further details. 

The next Third Surveyor course has been arranged by the 

Faculty on 3 November 2009 in London at the offices of 

the Construction Industry Council.  To book a place 

please contact Nicky on 01424 883300 or alternatively 

e-mail nicky@fpws.org.uk  

The Faculty, in conjunction with the Association of Building 

Engineers (ABE) also run a two day course ‗Certificate in 

Party Wall Studies‘ and the following dates have been 

arranged: 

21/22 October 2009 in Nottingham. 

23/24 February 2010 in Southampton.  

Please contact Sarah Dennison direct at the ABE for booking 

details: 01604 404121 or alternatively e-mail 

sarah.dennison@abe.org.uk   

FACULTY COURSES 

 

Seminars are arranged at various levels of education all 

around the country and can be half day, one day or two day 

courses. Two day courses can lead to Full Membership 

should he/she successfully complete the course and should 

he/she then successfully pass interview.  For further details 

please contact Nicky on 01424 883300 or  e-mail 

nicky@fpws.org.uk 

 

We have successfully undertaken four separate one day 

‘Refresher’ seminars at the end of last year.  The day 

was split into two sections, one half detailing common 

misunderstandings about the Act and taking questions from 

the floor and the second half being an update on recent 

case law.  More will be arranged for later in the year and 

please contact Nicky on 01424 883300 or  e-mail 

nicky@fpws.org.uk to register your interest.  

 

The next two day courses that have been arranged by the 

Faculty are on: 

3 & 4 February 2010 in London. 

Two day courses are also in the process of being arranged 

in the Plymouth area. 

To book a place please contact Nicky on 01424 883300 

or alternatively e-mail nicky@fpws.org.uk  

 

Third Surveyor one-day seminars are also held and can 

lead to full membership should he/she successfully pass a 

subsequent interview. Upon successful interview, Third 

Surveyor delegates may also be offered Fellowship 

dependent on experience.  Please contact Nicky on 01424 

883300 or e-mail nicky@fpws.org.uk for further details. 

The next Third Surveyor course will be arranged by the 

Faculty for later in the year.  Anyone interested in booking a 

place please contact Nicky on 01424 883300 or 

alternatively e-mail nicky@fpws.org.uk  

 

The Faculty, in conjunction with the Association of Building 

Engineers (ABE) run a two day course ‗Certificate in Party 

Wall Studies‘ which, as above, can also lead to full 

membership.   The following dates have been arranged: 

23/24 February 2010 in Southampton.  

Please contact Sarah Dennison direct at the ABE for booking 

details: 01604 404121 or alternatively e-mail 

sarah.dennison@abe.org.uk   

 
 
 
 

DAWSON & 
ASSOCIATES 

 
Independent Chartered 
Surveyors, Chartered 

Building Consultants in 
London, Kent & Sussex 

 
 
 
 
 
 
Tel:  01424 882263 

 
www.dawsonsurveyors.com 
enq@dawsonsurveyors.com 
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QUESTIONS & ANSWERS 

 
Members may be interested to read some of the queries and correspondence received 
from both members of the public and party wall surveyors alike: 

 
Question 1: 
―If a neighbour has begun a wall with no party wall award or even notification to their 

neighbours can they apply the Party Wall etc. Act 1996 and serve notice before the wall 
is finished?‖ 

 
Answer 1: 
―The first course of action is for the adjoining owner to speak direct with the building 

owner and ask for the works to be stopped until a party wall award is put in place and if 
they ignore this request the adjoining owner can apply for an injunction to stop the 

works and request that a party wall award be put in place for the remaining works that 
are incomplete.  Works that have already been completed cannot be incorporated into 
the award as the Act has no section that covers previously completed works.‖ 

 
Question 2: 

―I have been acting as adjoining owner‘s surveyor on a number of properties adjacent 
to a large commercial redevelopment.  The building owner‘s surveyor is currently in 
hospital and is unable to act further.  The development is now complete and we need to 

close out the awards.  I have inspected the properties for which I have been appointed 
and can write to the building owner to inform that the awards can be closed.  The 

building owner, however, would like me to take over the other awards that the building 
owner‘s surveyor was responsible for.  Is it simply a case under s.10(5) of the Act that 
they formally appoint me to take over?‖ 

 
Answer 2: 

―If the building owner‘s surveyor is unable to act, which in this case it clearly is, then 
the building owner may appoint another surveyor.  If there is no conflict of interest and  
the building owner and adjoining owner are in agreement then there is no reason why 

you cannot see out the remaining awards.‖ 
 

Question 3: 
―I am involved with a project where excavations may take place close to highway bridge 

abutment.  Whilst there are obvious engineering matters to be dealt with, am I correct 
is thinking that s.6 notices will not need to be served on the highway authority 
responsible for the bridge even if the excavations are below the bridge foundations? 

In a similar vein, where we have a low boundary wall against a verge, I believe a line of 
junction notice does not need to be served on the local authority/highway authority as 

owner.  Am I correct in this?‖ 
 
Answer 3: 

―Your question regarding building adjacent to a highway structure will still apply under 
the Party Wall Act.  The Act does not discriminate between owners and property.  

Therefore, you will be required under the Act to notify adjoining owners even if this is a 
public highway construction.‖ 

 

Send your questions to enq@fpws.org.uk  
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RIGHTS OF ACCESS 

In the last newsletter, we published the first of a series of articles by Philip 
Antino of APA Property Services Limited, a member of Faculty who has prepared 

a paper on an owner’s right of access under the terms of the Act. We move on 
from the abstract published in the last edition and consider the following 
questions:  

 
“Does s.8 of The Party Wall etc. Act 1996 provide building owner/s with a right 

of access to an adjoining owner/s property, to execute works to the building 
owner/s property?” 

 

And if so; 
 

“Does the Act limit the access to the notifiable works and/or include the whole of 
the works necessary to complete the building activity?” 
 

This specific section of the Act is rather unusual because it allows and indeed actively 
encourages a trespass onto an adjoining owner‘s property. When considering the Act in 

relation to rights of access the appointed surveyor/s have to start at s.8(1) for it is within 
this section that there is an expressed right for a building owner and/or his agents and 
servants to access an adjoining owners land. 

 
To identify whether or not, an owner has a right of access, the surveyor/s will have to 

consider the intended works and establish whether the works require notice. If they do, it 
must naturally follow that they are works in pursuance of the Act. If not then everything 
falls at the first hurdle. 

 
To illustrate this point, it cannot be right that a building owner can gain access through the 

property of an adjoining owner for excavation works that are greater than 6m from the 
adjoining owners‘ property. These works do not require notice and therefore cannot be 
work in pursuance of the Act.  

 
However, if we consider that excavations as a ‗whole‘ can simultaneously be both within 

and outside s.6(1)&(2) works, it must follow that those excavations which satisfy the s.6 
criteria are the only works in pursuance of the Act. Therefore the building owner cannot 

use the s.8(1) right of access onto or through an adjoining owners property to execute the 
remaining excavations that extend past the limiting criteria established within the Act. 
These works are not in pursuance of the Act. 

 
If we consider s.2 works to a party wall which has shared ownership and therefore a 

shared liability for the maintenance and repair of the wall, it would seem odd if that access 
was not an expressed right. 
 

However, not all works to a party wall will have a shared liability for the costs for example 
the cutting away of a chimneybreast to one side of the party wall s.2(2)(g), is an 

improvement and for the benefit of one owner. In this situation there cannot be a shared 
liability in respect of the cost for undertaking this work, or indeed a need for access unless 
it is to repair damage. 

 
S.2 covers many areas of work some of which as in the example above are for the benefit 

of one owner. Although they require a notice, executing these works would not generally 
require access to the adjoining owners land. 

 

                                                                                              Continued overleaf 
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RIGHTS OF ACCESS (continued) 

However, there are works (for example as defined in s.2(2)(a)) where there may be a 
need for access to an adjoining owner‘s property. It is only reasonable that the Act 

provides an expressed right of access. S.8(1) establishes the right of access subject of 
course to satisfying various principles of the Act.  
 

The author suggests that the following principles should be considered by the surveyor/s 
before determining if a right of access exists is indeed necessary. 

 
Identify the works and their individual elements, 
Identify which elements require notice and access, 

Consider supporting sections of the Act, 
Consider the proposed method of work,  

Consider the time required to complete the work, 
Determine if access remains necessary. 

Applying these principles will assist the surveyor/s in establishing if a right of access 

should be awarded. 
 

However, s.8 should not be considered in isolation because there are other relevant and 
necessary sections of the Act that have a direct influence on determining whether a right 
of access flows from s.8(1). 

 
It is reasonably foreseeable that any access on to an adjoining owners property will to 

varying degrees cause disruption and inconvenience to an adjoining owner. This has been 
anticipated with the inclusion of s.6(8)(b) and s.7(1). These sections have a direct 
influence on the right of access and must be considered by the appointed surveyor/s when 

assessing whether access should be awarded.  

Within this introduction the author has established that the s.8(1) right of access is not as 

clear or explicit as it would first appear and certainly the question of access must take into 
account s.6(8)(b), s.7(1) and s.12(1). Furthermore, the nature and extent of the proposed 
works may require limited notification such as excavations which go beyond the s.6 

criteria.  

This introduces the question of whether the right of access can be extended to those areas 

of works that do not require notice but are connected to works that do. It is therefore 
evident to the author that the right of access is a more complicated issue that cannot be 

easily resolved by simply adopting and applying the wording of s.8(1). 

This paper continues in the next newsletter…… 
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