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A recent party wall experience has caused me to reflect upon the
importance of communication—with appointing owners, contractors and
designers alike—and of not taking anything ‘as read’.

I have in mind a case where the building owner was redeveloping an
urban site in close proximity to a residential property. The works
included a small element of new building on the line of junction, but the
majority of the works, albeit close to the boundary, were on the building
owner’s land. The relationship between the parties appeared good and
there was a tacit understanding that access would not be an issue. The
award was drafted to include a fairly ‘standard’ scaffolding clause, that
details of any proposed access on or over the adjoining owner’s land to
be submitted to the appointed surveyors for agreement prior to those
works commencing etc.

Unfortunately, the works did not progress smoothly, damage was caused
to the adjoining owner’s property and the adjoining owner lost all faith in
the capabilities of the building owner’s contractor. The general
atmosphere of mistrust was exacerbated by the contractor’s operatives
turning up on day unannounced to start erecting scaffolding on the

adjoining owner’s land to the full length of the flank elevation of the
proposed building. Needless to say, this was the first time that the
appointed surveyors were aware of the matter. Whilst the contractor
had clearly ignored the requirements of the award, the matter also
highlighted the fact that the appointed surveyors (including me) could
have more clearly distinguished between those works for which the Act
granted a right of access and those for which it did not.

Continued on page 3
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The views expressed in this newsletter are not necessarily
formal views endorsed by the Faculty.

We will be pleased to receive all comments and articles from
readers and will be happy to consider them for publication.

SHADOW CHASING!

Croydon

Please can we remind all members to keep us informed of any changes to your contact
details, in particular email addresses, changes of employer and membership status
of professional bodies. If we cannot contact you, you will not receive the information
we want to send you. It also takes a disproportionate time chasing individuals, which is a
strain on our already overworked admin department....!

We want your views! Please do let us know your experience and thoughts. We would
be happy to publish any suitable articles you wish to submit.




EDITORIAL (continued)

There are several lessons to draw from this experience—it is never enough, even on the
most straightforward of projects, to serve the award and sit back, content in a job well
done. It is important to maintain a dialogue with your appointing owner in order to ensure
that misunderstanding and misinterpretation does not arise. @ Remember that their
knowledge of the nuances of the Act is far less than yours. Oh, and because things do
sometimes go wrong please make sure you inform the appointing owners who the third
surveyor is, i.e. that they have the right of referral to him and what the consequences of
such a referral may be.

Phillip Beck—Director
FFPWS BSc(Hons) MRICS RMaPS

THANK YOU’S!

Thank you to those members who have taken the time to write with praise for our
seminars. We would, of course, be pleased to receive all feedback on all aspects of our
work.

“I just wanted to thank Alex Frame for such a good seminar yesterday in London. He is
very easy to relate to and gives information over extremely well, so I feel my
understanding of the Act has improved exponentially. Thank you”.

“Would you please pass on my thanks to Alex and the Faculty, I attended the party wall
‘refresher’ seminar today and found this to be a very informative seminar and a real
pleasure to hear Alex present. It was a great session with all the surveyors adding and
enriching the session with their own personal experience”.

“I finished my two day course yesterday, and I must say it was fantastic. The two
presenters, Alex Frame and James Jackson were very good and I have learnt even more
than I imagined. I have filled in my application form to become a member and attend an
interview”.

OBITUARY

John Nuthall — PPASI MRICS Hon MFPWS
4 April 1949 — 2 February 2010

We regret to inform members that John Nuthall, an honorary member of the Faculty
passed away on the 2nd February having battled to overcome cancer and we wish to
express sympathy to Janet, Becky and Freddie.

For those members who used to be members of the Faculty of Architects and Surveyors
and subsequently known as the Architects and Surveyors Institute and ultimately the
Architecture and Surveying Institute, John was instrumental in the negotiations with the
Construction Surveyors Institute CIS in the amalgamation process of the FAS to form the
ASI in 1989. He became the President of the ASI in 1990 and supported the development
of the European Group of Surveyors (EGoS), which is still running today.

John always had a joke to tell at any meeting and although there was a serious side in his
endeavours to promote the FAS and ASI and best practice, he always could be head
laughing and joking with the members in a generous manner at the bar.

He will be missed greatly by those who knew him.




MEET A DIRECTOR!

. Name and qualifications: Alex M Frame
MSc., MRICS, FFPWS, FASI, FCIOB, MCMI. I also have a
doctorate in Theology ThD.

. Directors’ Region: London and Northern Home Counties.

. Years experience as a surveyor: I have been
Undertaking party wall work since 1970. I started work
with George Wimpey and Co. in 1962 as a trainee
draughtsman.

. Where you grew up: I was born in South Shields,
County Durham, now called Tyne and Wear and lived
there through early school years, then moved with family
to London.

Childhood ambition: My childhood ambition was mapped out by my father. I was

an electrician and from a long line of them, my brother today is an electrician. I
certainly wanted to break that mould.

Why did you become a surveyor: I started training as an architect but because I
am much more technically minded and a practical person, who prefers working with
my hands, and indeed have done most of the re-building of my own house etc., I
decided to become a surveyor.

Family: I am married to Ivy with two adult sons—the oldest is Stuart, who is a
barrister and the youngest, David, works with me. He surveys and prepares my CAD
drawings.

Favourite type of work: It is difficult to say that I have any particular favourite
type of work. I do enjoy all that I do, but I do like to put a good effort into all that I
do, whether work or play etc.

Least favourite type of work: Probably house decorating—I can’t stand doing all
the prep work.

Phobias you are prepared to admit to: I have no known phobias.

Best holiday destination: I have had some very good holidays but I do like New
Zealand.

Next holiday destination: Check with my wifel

I'm a Celebrity or Big Brother: I would never ever go on Big Brother, it is just
Crass. Celebrity I could probably enjoy.

University Challenge or Who Wants to be a Millionaire: Dreamed many times of
answering questions on Who Wants to be a Millionaire—a million pound question on
my work subject would be just fantastic, wouldn't it?

Mobile phone or Blackberry: I use a mobile phone and that is all I need it for. Ido
not want to send emails or receive them. I do not want to text, I do not want to take
photos. I just want to use a mobile phone as a phone for goodness sake!

Mini or Merc: Sorry BMW for me.

Espresso or Herbal Tea: Herbal tea is preferred over espresso any day—I am
English!

. Gordon Brown or Gordon Ramsey: Neither, but I did work with an engineer called
Gordon Bennett, mind you I also worked with a Bill Brewer and a Tom Pearce.

Pie and a pint or quiche and elderflower cocktail: I am not into food much—I
just eat to live not live to eat, like my oldest son, so a pie is okay for me—yes, I know
it’s not good, that’s why my wife is an excellent cook and feeds me properly, but left
on my own I just can’t be bothered.

DVD or a book: Would be a book any day, apart from the fact I hardly know how to
operate the machine to play a DVD! Continued on page 5
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MEET A DIRECTOR! (continued)

Cricket or baseball: Or did you mean rounders—come on now I'm very English so
cricket please.

Town or country: I can appreciate both, but generally I am a town person.

Soccer or Rugby: Surely you mean ‘football’? I do not know what soccer is, it is not
an English game.

Horse racing or motor racing: I prefer using my own legs to get about—that’s
quite fast enough but yes, I enjoy the Grand National!

DIY or pay a man: I am a DIY man through and through, but becoming a bit tired
now.

Go fishing or go to fishmongers: I used to go fishing (angling) quite a lot as a

boy, but now my wife selects the fish we eat from Sainsbury’s and I am not now into
blood sports.

Dog or Cat: I do not like cats much. I did have a dog once, a border collie, which we
bought from a Cornish farm—parents were working sheep dogs. When we got it
home and put it into the garden it rounded us back up into the house!

Dog or Wife/Husband: Who is going to read this? My wife is nothing like a border
collie!

Gardening or Sunbathing with beer: I have no preference between gardening to
lying in the sun with a beer, both are enjoyable.

What's on your car CD changer: My car CD changer has mostly ‘sixties’ music on it
as well as good old last night at the proms stuff when I can sing along loudly in the
car and feel really proud—sad isn't it?

Weekends - more work: Weekends can vary between work and more work.

Which single part of the Act do you most wish to change: I would wish the Act
to carry some weight for non-compliance, so a fine or penalty as with Building
Regulations or Planning Acts.

Hobbies (again, that you would own up to): I like writing and presently I am
Writing about my boyhood years. However, I have many interests, life if just too
short for me; I want to do so many things.

Opera or musical: Tough question, depends upon which type of each. There is,
however, something odd about watching a film and then someone bursts into song—
just so unnatural, imagine this in real life, but I might just try this at the next
directors’ meeting—I will try singing section 8 to begin with including the singing
policeman. Opera is fine as I can appreciate good quality singing. As a boy I was
trained by the RSCM and was head choir boy, not now, as I did not control my voice
during the voice break time.

Curry or Chinese: As previously mentioned, I am not really into food, but I enjoy
both curry and chinese.

Exercise or watch TV: I used to play squash (badly) until I damaged my knee—no
exercise now I am afraid, apart from walking to the paper shop and back every
morning—about a mile. As a boy I was very athletic, and ran for my school at White
City for those of you that remember the stadium. T.V. for me is only for special
events like sport and an occasional good film. I cannot stand soaps.

Would you go on holiday with extended family: I am pretty relaxed with most
people, but holidays with families tend to have some disagreement in them
somewhere.

Would you go on holiday on your own (with no one at all): Yes I would like to
wander around on my own as I am a bit of a loner anyway.

Well, enough of me for now, but if you are tired of your life please give it to me because I
could make very good use of it!

Alex Frame—Chairman
FFPWS MSc MRICS FCIOB FASI MCMI




THE ABC OF PARTY WALLS

O is for Offences

Section 16 of the Act says that if an occupier of land or
premises refuses to permit a person to do anything,
which he is entitled to do with regard to the land or
premises under section 8(1) or (5), and the occupier
knows or has reasonable causes to believe that the
person is so entitled, the occupier is guilty of an
offence.

On reading the first part of this I find that this occupier

could well be a ferocious guard dog that is refusing

entry! And it does not become clear until one reads the

second part that it must relate to a human as the

‘occupier knows or has reasonable cause to believe’. 1
suspect that a dog unfortunately would not have such knowledge. However, try telling
the dog that!

The Act goes on to say that such a person guilty of an offence is liable on summary
conviction to a fine of an amount not exceeding level 3 on the standard scale. This is
currently set at £1,000.

O is for Owner

Section 20 of the Act gives the interpretation of an owner. This means that he/she/it is
either the Building Owner or the Adjoining Owner. There are no other types of owners
covered by the Act.

O is for Occupier

An occupier is not an owner and does not have the same rights as an owner. However,
an occupier does have some rights and in section 7(1) for example, whereby an
occupier shall not suffer any unnecessary inconvenience. Again in section 7(2) the
occupier shall be compensated for any loss of damage caused by the work in pursuance
of the Act. Compensation should be carefully considered in how it is measured, in that
is the work necessary or unnecessary?

There will usually be some inconvenience when building work is being undertaken. For
example, would you claim for compensation against the building owner’s noisy work on
the site next door and if so how would that be any different if the work was in front of
the house during noisy street works.

An occupier is also entitled to receive a notice when the Building Owner needs to access
his premises.

O is not for covering any part of section 18 as some might think!

Alex Frame—Chairman
FFPWS MSc MRICS FCIOB FASI MCMI1




LEGAL OPINION

We are pleased to report that Faculty has sought legal opinion on the following matters:
(these responses are available for download on the Faculty website for use by
Members).

¢ Advice on legal implications arising from recent case in the Court of Appeal of Reeves
v Blake [2009].

¢ Advice on Judgment regarding County court case of Davies & Sleep v Wise & Wise.

¢ Advice on Judgment regarding County court case of Onigbanjo v Pearson.

e Further advice in relation to County court case of Onigbanjo v Pearson.

¢ Clarification on position and forms for making claims via a magistrates’ court.

e Advice on legal implications arising from recent case Rodrigues v Sokal [2008]
EWHC 2005 and Crowley v Rushmoor Borough Council [2010] EWHC 2237.

We are seeking further opinion on a number of additional party wall matters, so watch
this space

Should any member wish to seek private legal opinion on any matter relating to the Act,
we may be able to put you in direct contact with our legal advisers. Contact the Faculty
for more information.

* Faculty cannot be held responsible for any actions resulting from this information.
**Any such private instruction with our legal advisers would be a direct matter at your own expense.

CROSSWORD SOLUTION

CROSSWORD no.1

Solution




by Andrew McAllister

ACROSS

1 Lacking care or attention to duty (6)

4 Court where a Party Wall Surveyor may seek to recover
fees (11)

12 Divisions of a section (13)

13 Protruding part of a retaining wall (3)

14 Note in lieu of payment (1,1,1)

15 Cause air to enter and circulate freely in (a room or
building) (9)

17 Petty quarrel (4)

18 Drink made of spirits with hot water and sugar (5)

20 Payments made in exchange for advice or services (4)
21 Add to the end of a document (6)

23 Port in southwest Scotland (3)

24 Single thickness of paper, especially in a book (4)

27 Stand for supporting a surveying instrument (6)

28 Hold dear (8)

29 Movement of the tide out to sea (3)

30 Organisation behind the pre-action protocol for dilapi-
dations (1,1,1)

32 System for the detection of objects under water based
on the emission and measured reflection of sound pulses
(5)

33 Cunning avoidance (7)

34 Environmentally friendly drainage (1,1,1,1)

35 Order to appear in court (7)

37 “A building owner shall not exercise any right conferred
on him by this Act in such a manner or at such time as to
cause inconvenience to any adjoining owner
or to any adjoining occupier.” The Party Wall etc. Act 1996
(11)

40 Consequence (7)

41 Stubbornly refusing to change one’s opinion or chosen
course of action (9)

43 Convey (a thought or feeling) in words or by gestures
and conduct (7)

N~

DOWN
1 Judicial and administrative officer of the High Court (9)
2" and Guidance” Book on party wall matters

by Alex Frame (17)

3 Memberships dues (Abr.) (4)

5 An intermediary (5)

6 The faculty of reasoning and understanding objectively
(9)

7 Freshwater fish (5)

8 In like manner; likewise (4)

10 Masculine preposition in French (2)

11 Written work (4)

16 Covering a wide area; extensive (9)

19 Essential item of paperwork in order for an owner’s
surveyor to act with authority under the Party Wall etc.
Act 1996 (11)

22 Money paid out; an expense (12)

24 Instead (4)

25 Partiality (4)

26 One who intrudes illegally (10)

29 Deviating from the right course (9)

30 Method of serving notice under the Party Wall etc. Act
1996 (4)

31 Divide into two sharply contrasting groups or sets of
beliefs (8)

36 Entry in an account recording a sum owed (5)

38 Formal test (4)

39 The owner of a neighbouring property under the
Party Wall etc. Act 1996 (Abr.) (1,1)

40 Senior citizen (1,1,1)

42 The owner of a property where works are proposed
under the Party Wall etc. Act 1996 (Abr.) (1,1)



ELECTIONS

The following surveyors have been elected as Fellows, Members or Associates of
the Faculty:

Member: Member: Member: Associate:
Nigel Acres

Neil Hodgson
Trevor Hall
Richard Craddock

Ian Fowler

Andy Hill
Rob Thomas
Peter Hudd
Dipesh Surti
Ken Snape

Darren McGill
Sahin Anush
Sarah Harrower
Martin Skiggs
Amir Faizollahi

Lawrence Abosi

Upgrade -
Associate to
Member:

Robbie Gould
Duncan Thomas

Alex Frame
FFPWS MSc MRICS FASI FCIOB MCMI
Architectural Designers &

Surveyors
Party Wall specialist

Building Services
Plans prepared

Tel: 01895 811177
Mob: 07816 070 740

Stuart Gray
Paul Marshall

Danny Willis

CPD SEMINARS

CPD half day seminars for
Local Authorities around the
country will continue to be un-
dertaken to assist Building
Control and Planning Officers.

Should any members wish to
organise a seminar in their re-
gion, please contact Nicky or
Sally on 01424 883300.

For further information on ar-
ranging CPD events, please
contact Nicky or Sally on
01424 883300 or e-mail

Darren Frias-Robles

Geoffrey Kingdon

James Jackson
FFPWS

QUANTITY SURVEYORS
PLANNING SUPERVISORS
PARTY WALL SURVEYORS

R Windsor & Company
The Button Box
117 Warstone Lane
The Jewellery Quarter
Hockley, Birmingham B18
6NZ

Tel: 0121 233 3880
Mob: 07989 173 169

nicky@fpws.org.uk

PARTY WALL SPECIALISTS

e Chartered Building Surveyors B
e Corporate Party Wall Surveyors ‘\
IEdTBl e« Registered CDM Co-ordinators  RICS

McAllister Associates Limited
www.mcallisterassociates.co.uk

Bristol, SW & S.Wales 0117 944 4419

ACONSULT

Party Wall Surveys

Malcolm V. Lelliott (Managing Director)

PPASI, Hon. FASI, MRICS, FCIOB, FFPWS, FRSA

Mile End, Old Odiham Road, Alton,
Hampshire GU34 4BW
Telephone: 01420 84263
Email: arthurcross@btinternet.com

Chartered Surveyor

Tel: 01483 416411
malcolm@mvlelliott.demon.co.uk

v.mvl-architects.co.uk Fax 01483 419281




FACULTY COURSES

Seminars are arranged at various levels of education all
around the country and can be half day, one day or two day
courses. Two day courses can lead to Full Membership
should he/she successfully complete the course and should
he/she then successfully pass interview. For further details
please contact Nicky or Sally on 01424 883300 or e-
mail nicky@fpws.org.uk

We have also recently introduced a one day ‘Refresher’
seminar. The day will be split into two sections, one half
detailing common misunderstandings about the Act and
taking questions from the floor and the second half being an
update on recent case law. The next course has been
arranged as follows:

8 June 2010 in London.

The next two day course that has been arranged by the
Faculty is on:

6 /7 May 2010 in London.

Two day courses are also in the process of being arranged
in the Plymouth area.

To book a place please contact Nicky or Sally on 01424
883300 or alternatively e-mail nicky@fpws.org.uk

Third Surveyor one-day seminars are also held and can
lead to full membership should he/she successfully pass a
subsequent interview. Upon successful interview, Third
Surveyor delegates may also be offered Fellowship
dependent on experience. Please contact Nicky or Sally
on 01424 883300 or e-mail nicky@fpws.org.uk for
further details.

The next Third Surveyor course has been arranged by the
Faculty on 6 October 2010 in London at the offices of the
Construction Industry Council. To book a place please
contact Nicky or Sally on 01424 883300 or
alternatively e-mail nicky@fpws.org.uk

The Faculty, in conjunction with the Association of Building
Engineers (ABE) run a two day course ‘Certificate in Party
Wall Studies’ which, as above, can also lead to full
membership. The following dates have been arranged:

28/29 April 2010 in Bristol.
23/24 June 2010 in Stoke.
22/23 July 2010 in Northampton.

Please contact Sarah Dennison direct at the ABE for booking
details: 01604 404121 or alternatively e-mail
sarah.dennison@abe.org.uk

The ABE is also running ‘Refresher’ and ‘Third Surveyor’

seminars again in conjunction with the Faculty. Please
contact the ABE direct for further details.
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DAWSON &
ASSOCIATES

Independent Chartered
Surveyors, Chartered
Building Consultants in
London, Kent & Sussex

Tel: 01424 882263

www.dawsonsurveyors.com
eng@dawsonsurveyors.com

Price Partnership
Surveyors & Valuers

Simon J. Price
BSc. (Hons) FRICS
Principal

15 Harwood Road
Fulham

London SW6 4QP
Phone: 020 7736 7311
Fax: 020 7731 0418

Email: post@pricepartnership.co.uk

Also at:

15 The Street Shalford
Surrey

GU4 8BT

Tel: 01483 456012
Mobile: 07767 297026
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QUESTIONS & ANSWERS

Members may be interested to read some of the queries and correspondence received
from both members of the public and party wall surveyors alike:

Question 1:

“My neighbour, with whom I am in dispute, has used a vibrating road roller within six
feet of my very vulnerable old cottage. He has used it to improve and raise a right of
way, which I own without my permission—hence dispute! Does this come within the
scope of the Act?”

Answer 1:

“I am afraid this is not a party wall matter. This is a common law dispute and you will
have to either ask your neighbour to carry out the work by other means or if damage
has occurred either ask to have the damage corrected at his expense or if he refuses
you have the option of legal redress.”

Question 2:

“My neighbour carried out work on my wall (which turns out to have been a party wall)
without serving notices. After I lodged a complaint the neighbours engaged a surveyor
who sent a short email purporting to be a s.2 notice. (The notice contained hardly any
of the details that should accompany such a notice). He did this without visiting the site
but once he did visit the site he wrote again saying that it was impossible to issue
notices retrospectively (which I now know to be true).

The matter then became the subject of litigation and resulted in a trial. As part of the
evidence submitted, the surveyor in question stated that he 'had been engaged as a
surveyor under s.10 of the Act' although the overall conclusion by the judge at the trial
was that the neighbours had NOT engaged the Act.

As part of his deliberations on the matter, the judge suggested that even though the
neighbours did not engage the Act I could have taken it upon myself to engage a
surveyor under s.10 of the Act.

My question is this. Would it seem likely or reasonable for someone in the position
described above, to be the one to initiate a s.10 dispute? Is it not the case that a s.10
dispute can only arise once notices have been served and subsequently rejected or
ignored?”

Answer 2:

“The short answer is that The Party Wall etc. Act 1996 cannot be invoked without a
notice being served. If a notice is served and found to be invalid then it is as if no notice
has been served. The Act makes no provision for retrospective notices or awards and
logically it cannot do so.

The purpose of a notice is for the building owner to notify the adjoining owner that he
intends to undertake some work that is covered by the Act. If he has done the work,
then logically there is no point in giving notice of what you about to do when you have
already done it.

With this in mind it is therefore not logical for the adjoining owner to be able to serve a
notice. The Judge is wrong to suggest that you could engage a surveyor under s.10 of
the Act. You can engage a surveyor but not under the Act. All dealings would simply fall
back to Common Law.”
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QUESTIONS AND ANSWERS (continued)

Question 3:
"I have a query as to whether a tenant is a valid owner under the Party Wall Act.

An ‘owner’ under s.20 of the Party Wall etc. Act 1996 includes:

A person in receipt of, or entitled to receive, the whole or part of the rents or profits of land;

A person in possession of land, otherwise than as a mortgagee or as a tenant from vyear to
year or for a lesser term or as a tenant at will;

A purchaser of an interest in land under a contract for purchase or under an agreement for a
lease, otherwise than under an agreement for a tenancy from year to year or for a lesser
term;

I attended a seminar recently and I distinctly remember that a tenant may have rights and be
served a notice should they have a lease or an interest for longer than a year.

Is my memory mistaken or could you point in the right direction? The wording in item c)
‘agreement for a tenancy from year to year or for a lesser term’ would appear to contradict my
recollection.”

Answer 3:
"I read this as a person IS a s.20 owner UNLESS he is a tenant from year to year or less.... (or
mortgagee or tenant at will etc.)”

Question 4:
“I have been incorrectly served with a Party Wall notice (twice) and I wondered how I stand legally.

Work has started on the demolition of a wall next to my house after I was informed that no work
would begin for several months.

Also, engineers are wanting to dig a pit next to my house and drill into my property to determine
the depth of my foundations. Once this information has been determined, there will be a
recommendation as to which method is used to support my property when a new road is
constructed alongside it.

Can I insist on this exploratory dig being done by my engineers rather than the ones instructed by
my neighbour?”

Answer 4:

“You do not have to let them on to your property to determine such information.

If they are to excavate within 3 metres of your property and to a lower depth than the foundations
of your property, then they have to serve a notice under s.6 of the Act.”

Save Time and Money using our innovative software solution

Eliminate mistakes and errors; create all the necessary documentation for party wall matters within a few
minutes

FOR A FREE TRIAL LOGON TO
www.partywallsolutions.net
and download the application with no commitment and try it out

)

Party Wall Solutions Ltd
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RIGHTS OF ACCESS

An Owner’s Right of Access Part 3.

We continue Philip Antino’s paper on an owner’s right of access under the terms
of the Act. We would welcome comments you may have on this paper.

(Parts 1 and 2 are available in our newsletter back issues on our website,
www.fpws.org.uk)

Establishing the principles of a right of access

It is extremely difficult to consider the various sections of the Act without applying the
question to a specific project. All building projects vary and obviously the circumstances
will dictate how the sections are ultimately applied. However what is specific to all projects
is that access is only for works in pursuance of the Act.

The author therefore considers that the appointed surveyor/s firstly have to consider the
proposed works as individual elements, namely, excavations, walls, roofs, repairs.

The second principle requires the service of a notice. Those activities that require an
originating notice are found within s.1, s.2 and s.6. A building owner can only exercise any
right conferred on him by the Act if service of an originating notice and the relevant
procedures thereafter have been completed. A failure to properly apply the
procedures of the Act will invalidate any award and the whole process should start de
novo.

For example, it cannot be right that an owner can gain access through the property of an
adjoining owner for excavation works that are greater than 6m from the adjoining owners’
property. These works do not require notice and therefore cannot be work in pursuance of
the Act.

However, if we consider that excavations often simultaneously fall both within and outside
s.6 works. We have to consider what restrictions (if any) are placed upon the appointed
surveyor/s and building owner when executing those works. If the explanation in the
previous paragraph is accepted, it must naturally follow that any excavations that are
outside the 6m zone are not works in pursuance of the Act and therefore any right of
access must terminate when those excavations within the 6m zone have been completed.

The works that follow a s.3 notice are defined in s.2 and relate to work to a party wall.
Whilst a party wall has a shared ownership and therefore a shared liability for the
maintenance and repair not all works to the party wall are necessary or incur a shared
liability for the costs.

For example, the cutting away of a chimneybreast to one side of the party wall which
requires notice pursuant to s.2(2)(g), is an alteration to the original structure by the
building owner. They are not necessary works although require an originating notice. The
costs arising out of these works are not shared or the responsibility of the adjoining owner,
because the works are for the benefit of the building owner undertaking the works.

Furthermore executing s.2(2)(g) works would not require access to the adjoining owners
land but are works in pursuance of the Act. It would be reasonable to conclude that there
is an inferred principle that to exercise a right of access the works must also be necessary.

Continued on page 14
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RIGHTS OF ACCESS (continued)

In above example it is obvious that a right of access to the adjoining owners’ property
does not arise, because all of the works can be completed from within the building owners’
property.

This example demonstrates that not all works that require notice automatically require or
generates a right of access. The Act must be applied to the different circumstances created
by each individual project.

There are works as defined inter alia s.2(2)(a) where a need for access to the adjoining
owners property is necessary and the works are in pursuant of the Act. It must follow that
a right of access is available subject however to satisfying the requirements of other
relevant sections of the Act. There can be no doubt that the Act anticipated different types
of work and hence incorporated s.6(8)(b)& s.7(1) to restrict, control or limit s.8(1).

Without satisfying this criteria there can be no expressed right of access pursuant to s.8
(1). If an owner wishes to undertake works which do not require notice, the right of access
cannot exist because the works are not in pursuance of the Act.

This paper continues in the next newsletter.

Philip Antino
FFPWS MRICS

PUBLICATIONS

The Faculty has just recently Parey Walliceol At 1986
published the following
books by Alex Frame. The
Third Surveyor— A Guide
is Alex Frame's latest work,
which explains the process
whereby one arrives
e correctly at the appointment
~ 'The Third Surveyor &= of a Third Surveyor in an
easily digestible and MISUNDERSTANDINGS
comprehensible manner and GUI;’X’NCE
then proceeds to explain in (second edition)
clear and concise terms the
need for extensive and wide m
AlSX M Fiieia BT ranging abilities and Al M Pratae P |
knowledge necessary for a
Third Surveyor to be able to provide advice, guidance and assistance to party wall surveyors,
including a section at the end of the book providing an example of a Third Surveyor model award.

Party Wall etc. Act 1996
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Misunderstandings and Guidance (second edition) has recently been updated to include
material related to changes in some parts of CPR, the effects of recent case laws, together with
further clarification of misunderstandings throughout the book.

Misunderstandings and Guidance and The Third Surveyor are available at a cost of £29.50 each and
please note that if both books are purchased, a £5.00 discount will be given.

Both books are a ‘must have’ for all practicing party wall surveyors. Please contact Nicky or Sally
in the Administration office on 01424 883300 or by email enq@fpws.org.uk for details on how
to purchase these books.
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