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Recently, the Faculty received an enquiry from a member of the public who
expressed concern that a Local Authority Building Control department had been
less than helpful when she had sought advice and guidance concerning the
implementation of the Party Wall etc. Act 1996.

This concern occurs somewhat frequently and it worth being given our
consideration.

When the Party Wall etc. Act 1996 came into being it received little publicity
and, consequently, very few people were aware of its existence. Furthermore,
outside of the London boroughs, which had been blessed with the 1939 Act,
there were few persons with sufficient knowledge to act as Party Wall
Surveyors. Consequently, the Act was largely ignored at first and people wishing
to practice outside of London picked up the Act and interpreted it as they
thought fit.

However, events have moved on and the Act is now more widely known.

It is perfectly reasonable to assume that there will be many ordinary members
of the public who may not be possessed of adequate funds to refer their
concerns to a Solicitor, when a formal looking “Notice” lands on their doormat.
Therefore, it is foreseeable that they may turn to their Local Authority for party

wall advice and guidance particularly when the matter is directly related to a
neighbours planning or building control consent.

Whilst it is easy to understand and accept that Local Authorities have their own
remits and are, of necessity, mindful of the pressure of their day to day
workloads (which probably does not include providing free party wall advice), it
is also understandable that concerned members of the public, having previously
received information concerning a neighbours planning or building regulation
application, will naturally associate the Local Authority with subsequent Party
Wall matters and, therefore, Planning and Building Control departments will be
the first ports of call.

Continued on Page 3

FACULTY CONTACT DETAILS
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The views expressed in this newsletter are not necessarily
formal views endorsed by the Faculty.

We will be pleased to receive all comments and articles from
readers and will be happy to consider them for publication.

SHADOW CHASING!

Croydon

Please can we remind all members to keep us informed of any changes to your contact
details, in particular email addresses, changes of employer and membership status
of professional bodies. If we cannot contact you, you will not receive the information
we want to send you. It also takes a disproportionate time chasing individuals, which is a
strain on our already overworked admin department....!

We want your views! Please do let us know your experience and thoughts. We would
be happy to publish any suitable articles you wish to submit.




EDITORIAL (continued)

It seems that an ideal first response would be for Local Authorities to be able to offer
outline explanations of the purpose of the Act, the nature and content of party wall
notices, together with the need for building owners wishing to serve notices to ensure
compliance with the Act, and to inform adjoining owners of their alternative response
options once notices have been received by them.

The fact that this does not come under the Local Authority's remit has almost certainly led
some members of the general public into making unilateral decisions, without the benefit
of any advice at all, in some case leading to incorrect use of the Act and worse, causing
common law problems, which can and do require the appointment of a Solicitor.

Not being aware of the Party Wall etc. Act 1996 or dealing with it in an irregular or casual
manner is an unfortunate but common scenario, particularly with domestic building owners
and adjoining owners. Local Authority should not be blamed for such circumstances arising
but we must reiterate the fact that they are understandably the first port of call for advice
and guidance about building matters generally and Party Wall matters in particular.

Local Authorities, ideally, should be aware of the existence of guidance leaflets and
handbooks and, more importantly, the existence of a professional body dedicated to the
administration of the Act, i.e. the Faculty of Party Wall Surveyors, including the awareness
of the Faculty’s published works and the availability of initial free advice from a skilled and
experienced Party Wall Surveyor.

We are in the process of working with Local Authorities to try to improve the situation and
also to provide them with sufficient awareness and knowledge to offer initial guidance. We,
as the Faculty of Party Wall Surveyors will continue this work with Local Authorities to try
to enhance this public effectiveness when dealing with concerned members of the public
and, and if any members (including Local Authority members) wish to obtain further
guidance, they will be most welcome to contact the Administration Office at the Faculty.

JAMES JACKSON
FFPWS

OBITUARY

Christopher Paul Speed MRICS MFPWS
(Member — Northumberiand)

18" July 1961 to 15 July 2010

It is with regret that we announce the death of Chris Speed on Thursday 1% July 2010
after a short but brave fight against cancer. Chris was a new member of the Faculty but
well known and respected in the North East by his peers, former colleagues and clients.

At his funeral his family showed a slide show of family pictures spanning his life,
accompanied by music he played and loved. It was obvious Chris had managed to enjoy a
full life time of experiences in half the time most of us expect to have.

Our thoughts and condolences are with his wife Kate and family at this very sad time. He
will be missed but thought of fondly.




MEET A DIRECTOR!

1. Name and qualifications: Phillip Beck
FFPWS BSc(Hons) MRICS RMaPS
. Directors’ Region: Wales (baa!).
. Years experience as a surveyor: 14 years post graduation.
. Where you grew up: Haywards Heath (mid-Sussex).
. Childhood ambition: My childhood ambition was to be an
architect or a popstar!
. Why did you become a surveyor: Training to be an architect
took too long!
. Family: Wife and three financial drains!
. Favourite type of work: Commercial party wall.
19. Least favourite type of work: Residential party wall
S (neighhours at war - only kidding!)
Phobias you are prepared to admit to: Tall buildings/unguarded edges.
Best holiday destination: Anywhere without a mobile phone signal.
Next holiday destination: None planned as I am building a house!
I'm a Celebrity or Big Brother: I'm a Celebrity.
University Challenge or Who Wants to be a Millionaire: Who Wants to be a
Millionaire.
Mobile phone or Blackberry: Blackberry—reluctantly!
Mini or Merc: Neither—Volvo please.
Espresso or Herbal Tea: Neither—Assam/English Breakfast.
Gordon Brown or Gordon Ramsey: Gordon Ramsay.
Penelope Cruz or Caribbean Cruise: Caribbean cruise.
Pie and a pint or quiche and elderflower cocktail: Pie and a Pint!
DVD or a book: Book.
Cricket or baseball: Cricket.
Town or country: Country.
Soccer or Rugby: Football.
Horse racing or motor racing: Motor racing.
DIY or pay a man: DIY (badly!).
Go fishing or go to fishmongers: Fishmongers.
Dog or Cat: Cat.
Dog or Wife/Husband: Excuse Me!
Gardening or Sunbathing with beer: Sunbathing.
What's on your car CD changer: Cat Stevens, Led Zeppelin, Abba, Nick Drake,
Del Amitri.
Weekends — more work: Inevitably!
Which single part of the Act do you most wish to change: Penalties for non-
compliance.
Hobbies (again, that you would own up to): Playing the guitar/bass/mandolin/
anything with strings.
Opera or musical: Opera.
Curry or Chinese: Both please!
Exercise or watch TV: Watch TV (see answer to 36!).
Would you go on holiday with extended family: Depends whose! Yes.
Would you go on holiday on your own (with no one at all): No chance!




LIBEL, SLANDER & DEFAMATION

It was quite recently that I had the unfortunate occasion to come between two surveyors that were
at logger heads over what I considered to be minor issues, so much so that having copies of their
exchange of e-mails, I was appalled at the strength of the language. Not the kind to be heard on
the building sites but more to be heard in a court of law.

They spoke of slander and defamation and of fraudulent actions. One side it seemed considered
himself indeed to be a lawyer, quoting all sorts of case law and treading on dangerous ground,
having not fully understood the detail of the cases he was using. My immediate advice was to stick
to the discipline in which he was trained.

It is sad that I have to record that talk of this subject heading is becoming more common speak
amongst some party wall surveyors, yet the meanings of each seems not to be understood and
probably more to the point when and how they are applicable. So I attempt to give some guidance
having had some legal help I hasten to add.

Article 17 of the United International Covenant on Civil and Political Rights states:

No one shall be subjected to arbitrary or unlawful interference with his privacy, family, home or
correspondence, nor to unlawful attacks on his honour and reputation.

Everyone has the right to the protection of the law against such interference or attacks.

Libel
This is to make a statement of a defamatory nature in printed matter such as a newspaper,
magazine or book.

Slander
This is to make a defamatory statement about someone in an oral way.

Defamation

This is to make a false statement about someone, which causes that person to suffer harm, but the
classic definition is that given and accepted by Lord Wensleydale (formally Parke B) when he said in
the case Parmiter v Coupland (1840) 6M&W 105at 108

" a publication without justification or lawful excuse which is calculated to injure the reputation of
another by exposing him to hatred, contempt or ridicule”

In Scottish law Libel and Slander makes no differentiation and are considered as one under
Defamation. However Scottish law works on a different principle to English law, as their laws are
Civil Laws and have originally been based upon Roman law, to which much of Europe adheres.
English law is Common Law based upon precedence of previous cases and allows for a discretionary
and pragmatic approach to the case in question.

Common Law allows the judges to be freer in their decision-making unlike Civil Law, which binds
the judges to a codified system. It is with interest that the European Court of Justice is in practice
recognising the benefits of using case law and the Common Law system.

It is important to understand the difference between Libel and Slander. Basically Libel is written and
Slander is spoken, however if someone speaks ‘slanderously’ on radio or TV for example then this is
not slander but libel as it is recordable.

In either case the matter could be considered as defamation and to this we can look more closely.
Defamation is to publish a statement about one person to a third party, but that does not mean it
has to be in print form. When such cases are brought, the damages can be against the reputation of
that person, but damages can also be awarded for mental stress that it has caused.

Defamation can be against a person’s character or professional standing amongst other things, such
as alleging that they have a sexual disease or have committed some immoral crime. (cont/..page 6)




LIBEL, SLANDER & DEFAMATION (cont)

There are also some instances where there is immunity against defamation actions, no matter
how outrageous, if the statement is made in a privileged place such as in parliament or in a court
of law.

So then, what action can be taken if someone makes a defamatory remark about another — what
defence is there? The simple answer is TRUTH, which is an absolute defence against defamation.
Is it true or is it not?

The defence is threefold:

Is the statement true?
Is the statement fair comment?
Is the statement made under privileged circumstances?

The matter needs to be carefully considered before taking action against defamatory remarks, as
it can be argued that this is merely an opinion, however strangely it may be put. The statement
may not be factually correct but is simply an opinion. If for example someone that has known
you for some time and calls you a consistent liar, it would be considered fact because he knows
you. However if someone who did not know you it could not be said to be fact but merely an
opinion.

It may be also that the credibility of the person making a defamatory remark against one, such
as someone who is known to have a poor reputation, is likely not to succeed in his complaint
because his word may be of little worth.

A case cannot be brought successfully if it was sent out innocently such as in a letter that the
postman has delivered. The postman is hardly at fault for delivering such statements.

In American law a statement made about a public figure must also have to be made with ‘actual
malice’. In other words the defamatory statement made was known to be false by the accuser.

An important point to remember about defamation is ‘How does it affect you’? If you are a well-
known public figure then this could cause you much harm. However if you are not in the public
domain then the ‘hurt’ against you would be considered minimal if any at all - other than maybe
personal pride.

When lies are said or written about a person this will naturally cause some anger, and maybe to
the extent that legal action would be considered. This could well have a negative affect in that
probably only a relative few know about the defamation, but when such matters come into the
public domain through the courts a lot more people will come to know about it, particularly more
so if it reaches the media of newspapers and television. As we all know the media would only be
interested in details of the accusation side and not so much about the final outcome.

I have learnt that defamation cases are generally difficult to win and awards for such tend to be
small.

To prove libel three elements need to be considered:

The statements were made to a third party
The statement refers to the plaintiff
The statement must be defamatory i.e. a false statement made to discredit the plaintiff.

One does not have to prove damage in a libel action because the law will presume the damages
will flow from such publication of the libel. In the law of libel a hearsay statement is the same as
a direct statement. So one cannot hide by saying ‘I have been told that such and such’ and then
allege it to be true.

Continued Page 7




THE ABC OF PARTY WALLS

P is for Party Wall

The definitions of a Party Wall, Party Fence Wall and Party
Structure are given in s20 of the Act and I cannot add
anything to those clear definitions.

P is for Publish and Publication

And where do we find this in the Act? - That's strange it is not
mentioned at all. Then why do surveyors persist in using this
term of Publishing and Award? This is the very last thing that
must be done with an Award. It is a private document and
NOT for publication. I strongly suggest that surveyors read the
Oxford English Dictionary for the definition of Publish and
Publication.

An Award is a legal document prepared by surveyor(s) to be SERVED on the Building Owner(s)
and the Adjoining Owner(s). All legal documents are served and that is precisely what the Party
Wall etc. Act says should be done, whether this is for Letters, Notices or Awards.

When you have a spare moment you may wish to go through the Act and count how many times
the word serve, serves, service and served occurs and you will be amazed at the number. You
will never find the word publish or publication.

If you are real ‘anorak’ like me then you may like to check on all previous Acts regarding Party
Wall matters and you will only find SERVE and not PUBLISH.

So please, please stop using the term Publish and Publication as though you have to speak in

another language, or that it has some special legal meaning - let us just keep to plain English
and more to the point do exactly what the Act tells us to do.

4

Finally for you new and younger surveyors — do not get into the bad habits of so called ‘eminent
surveyors - no I am not ‘eminent’ just experienced!

Alex Frame—Chairman
FFPWS MSc MRICS FCIOB FASI MCMI

LIBEL, SLANDER & DEFAMATION (cont)

One must note the difference where the phrase ‘public interest’ is used. Public interest is NOT
that which the public is interested in but that which IS in the interest of the public.

So in conclusion I trust that such words as Defamation, Libel and Slander are not found in the
party wall surveyor’s vocabulary. Such language is for lawyers, albeit that some surveyors think
and act as though they are lawyers. It is a very dangerous stance to take even for a gifted
amateur.

Probably more to the point, and to those that know me well, ‘does it really matter’? Going to law
on ‘principle’ is generally a foolish thing to do. Sticks and stones and all that school playground
stuff is not for mature men and women. I would therefore exhort all party wall surveyors to stick
to the job they have been appointed to do, and that is to resolve the dispute between the owners
not the dispute between themselves.

Alex Frame—Chairman
FFPWS MSc MRICS FCIOB FASI MCMI




LEGAL OPINION

We are pleased to report that Faculty has sought legal opinion on the following matters: (these
responses are available for download on the Faculty website for use by Members).

e Advice on legal implications arising from recent case in the Court of Appeal of Reeves v Blake
[2009].

e Advice on Judgment regarding County court case of Davies & Sleep v Wise & Wise.

e Advice on Judgment regarding County court case of Onigbanjo v Pearson.

e Further advice in relation to County court case of Onigbanjo v Pearson.

¢ Clarification on position and forms for making claims via a magistrates’ court.

e Advice on legal implications arising from recent case Rodrigues v Sokal [2008] EWHC 2005
and Crowley v Rushmoor Borough Council [2010] EWHC 2237.

**New edition**
Civil Proceedings in Magistrates’ Courts — Recovering Debts and Fees

A legal guidance note on the subject of Civil Proceedings in Magistrates’ Courts CPMC is now
available on the website. It has been prepared by Stuart Frame, Barrister at Law and legal
advisor to the Faculty. He has presented a step-by-step guide, including time scales and the
sequence of actions you need to undertake to maximise your chance of success in court,
together with a document you should take along and guidance on how to deal with the Judge
and Court Clerks who may or may not be familiar with the Act and may not even be aware or
agree that your matter can be dealt with in a magistrates’ court.

Should any member wish to seek private legal opinion on any matter relating to the Act, please
contact the Faculty for more information as we may be able to put you in contact with our legal
advisers.

* Faculty cannot be held responsible for any actions resulting from this information.
**Any such private instruction with our legal advisers would be a direct matter at your own expense.

CROSSWORD SOLUTION

CROSSWORD no.2




CROSSWORD NO. 3
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ACROSS

1 360 Degrees (4,5)

2 One who carnes out structural design (8)

10 Clumsy; awkward (8)

13 Secure (someone) against legal responsibility
for their actions (9)

14 Order or allow to leave; send away (7)

17 Broad, heavy knife used as an implement or
weapon (7)

19 Delay or impede (6)

20 Foot stool (7)

21 the abllity to acquire and apply knowledge and
skills (12)

23 Grow by addition (8)

25 Very thin strips of pasta found In Chow Mein (7)
27 Gone by in time (4)

28 “King Charles *The current Duke of
Cornwall’s next title perhaps (1,1,1)

30 Spanish friend (5)

33 Taunt or tease (4)

34 Victorious Naval commander at Trafalgar (6)
35 Tall, rounded vase with a stem and base (3)
36 Small porch or set of steps at the front entrance
of a house (5)

37 A concave moulding used especially in classical
architecture (&)

38 Statistical comparable of 21 Across (1,1)

39 Soft metal historically mined In Cornwall (3)
40 Express regret for something that one has done
wrong {9)

42 The crux or central point of a matter (3)

43 Loft (5)

44 Reversal of policy or opinion (1,4)

45 "Hole in the Wall" (1,1,1)

46 Within (6)

1 Load-bearing parts of a building or structure
which bear directly on ground (11)

2 Laws,; collectively (11)

3 Having a dedisive importance (8)

4 Pleasurable anticipation (6)

5 Way out (4)

6 Finish (3)

7 Exercises involving physical agility, flexibility, and
coordination {10}

8 Next door (9)

9 Country In North Africa (5)

15 System of supporting a structure from below by
laying a solid foundation or substituting stronger for
weaker materials (12)

16 City in northeast England (9)

18 "Dame " Character created and performed
by Barry Humphries (4)

22 Latin phrase meaning in the original or
appropriate position (2,4)

24 Produce a legal decument in its final or
definitive form (7)

26 Legal obligation or responsibility (2)

29" light” Window over an internal deor (8)
31 Make less severe, sericus, or painful (8)

32 ° for work carried out” Section 13, The
Party Wall etc. Act 1996 (7)

39 One of a palr (4)

40 Imaginary line about which a body rotates (4)
41 Active Sicilian volcano (4)




ELECTIONS

The following surveyors have been elected as Fellows, Members or Associates of
the Faculty:

Member: Member: Associate: Upgrade -
Member to

Greg Bird Graham Moran Andrew Gamble Fellow:

Malcolm Thorburn Richard Hudson Riad Thomas

John Russell Robert Maycox Phil Wortley Alan Bright

Carl O'Boyle David Wallbridge John Gillott

Stephen Coward John Kelly

Mike Freeley

Andreas Paschali

Alex Frame CPD SEMINARS James Jackson

FFPWS MSc MRICS FASI FCIOB MCMI FFPWS

Architectural Designers & CPD half day seminars for
Surveyors Local Authorities around the QUANTITY SURVEYORS
Party Wall specialist country will continue to be un- PLANNING SUPERVISORS
dertaken to assist Building
Building Services Control and Planning Officers.
Plans prepared

PARTY WALL SURVEYORS

Should any members wish to R Windsor & Company

organise a seminar in their re- The Button Box
gion, please contact Nicky or 117 Warstone Lane

Sally on 01424 883300. The Jewellery Quarter
Hockley, Birmingham B18

For further information on ar- 6NZ

ranging CPD events, please )
Tel: 01895 811177 contact Nicky or Sally on TeI..0121 233 3880
Mob: 07816 070 740 01424 883300 or e-mail Mob: 07989 173 169
nicky@fpws.org.uk

PARTY WALL SPECIALISTS

e Chartered Building Surveyors B
e Corporate Party Wall Surveyors ‘\
IEdTBl e« Registered CDM Co-ordinators  RICS

McAllister Associates Limited
www.mcallisterassociates.co.uk

Bristol, SW & S.Wales 0117 944 4419

ACONSULT

Party Wall Surveys

Malcolm V. Lelliott (Managing Director)

PPASI, Hon. FASI, MRICS, FCIOB, FFPWS, FRSA

Mile End, Old Odiham Road, Alton,
Hampshire GU34 4BW
Telephone: 01420 84263 R il
Email: arthurcross@btinternet.com : : ' : —

Chartered Surveyor

v.mvl-architects.co.uk Fax 01483 419281
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FACULTY COURSES

Seminars are arranged at various levels of education all
around the country and can be half day, one day or two day
courses. Two day courses can lead to Full Membership
should he/she successfully complete the course and should
he/she then successfully pass interview. For further details
please contact Nicky or Sally on 01424 883300 or e-
mail nicky@fpws.org.uk

We have also introduced a one day ‘Refresher’ seminar.
The day will be split into two sections, one half detailing
common misunderstandings about the Act and taking
questions from the floor and the second half being an
update on recent case law.

The next Refresher course is being arranged in the Leeds
area during October. Watch this space...

The next two day course that has been arranged by the
Faculty is on:

6 /7 September 2010 in London.

Two day courses are also in the process of being arranged
around the country.

To book a place please contact Nicky or Sally on 01424
883300 or alternatively e-mail nicky@fpws.org.uk

Third Surveyor one-day seminars are also held and can
lead to full membership should he/she successfully pass a
subsequent interview. Upon successful interview, Third
Surveyor delegates may also be offered Fellowship
dependent on experience. Please contact Nicky or Sally
on 01424 883300 or e-mail nicky@fpws.org.uk for
further details.

The next Third Surveyor course has been arranged by the
Faculty on:

6 October 2010 in London at the offices of the
Construction Industry Council.

To book a place please contact Nicky or Sally on 01424
883300 or alternatively e-mail nicky@fpws.org.uk

The Faculty, in conjunction with the Association of Building
Engineers (ABE) run a two day course ‘Certificate in Party
Wall Studies’ which, as above, can also lead to full
membership. The following dates have been arranged:

22/23 September 2010 in Northampton.

Please contact Sarah Dennison direct at the ABE for booking
details: 01604 404121 or alternatively e-mail
sarah.dennison@abe.org.uk

The ABE is also running ‘Refresher’ and ‘Third Surveyor’
seminars again in conjunction with the Faculty. Please
contact the ABE direct for further details.

The Faculty is also arranging 2-day training courses in

conjunction with the Chartered Institute of Architectural
Technologists (CIAT). Watch this space...
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DAWSON &
ASSOCIATES

Independent Chartered
Surveyors, Chartered
Building Consultants in
London, Kent & Sussex

Tel: 01424 882263

www.dawsonsurveyors.com
eng@dawsonsurveyors.com

Price Partnership
Surveyors & Valuers

Simon J. Price
BSc. (Hons) FRICS
Principal

15 Harwood Road
Fulham

London SW6 4QP
Phone: 020 7736 7311
Fax: 020 7731 0418

Email: post@pricepartnership.co.uk

Also at:

15 The Street Shalford
Surrey

GU4 8BT

Tel: 01483 456012
Mobile: 07767 297026
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PRESIDENT’S PEN

The use of language has always been something that
has intrigued me. Subtle nuances, the change of
emphasis, the correct use of words and the ability to be
understood, is all very important.

This became very apparent to me in the recent World
Cup. Our manager’s inability to communicate other
than in basic English was, I am sure, a contributory
factor in the abysmal performance of the team.

So, it was with some delight that I listened to one our
speakers at the Faculty’s Annual Dinner recently held at
RIBA HO in London.

Peter Sands is a wordsmith. He had a distinguished
career in the newspaper industry and went on to
develop a news media training group for the design and
set out of the printed word.

His speech was eloquent, knowledgeable, fluent and,
where appropriate, anecdotal and funny. Moreover, his use of words was precise and to the
point, without being blunt or rude.

This led me on to thinking about the plain English campaign. That after all is what they have
been calling for across the professional classes.

Too often the meaning is disguised in gobbledegook.

I have recently been struggling with some party wall awards that seem to have been written by a
clerk in a Dickensian office.

I actually gave up and forwarded one of my own making and requested it be transcribed into the
approved document. Eventually it was.

My point being, let’s make sure it’s right but for goodness sake also make sure it is easily read
and understood. After all it is a contract between two lay-people not desk bound lawyers.

Charles Dawson
PFPWS FFPWS FASI FCIOB MRICS

Save Time and Money using our innovative software solution

Eliminate mistakes and errors; create all the necessary documentation for party wall matters within a few
minutes

FOR A FREE TRIAL LOGON TO
www.partywallsolutions.net
and download the application with no commitment and try it out

Party Wall Solutions Ltd

12


http://www.partywallsolutions.net/

QUESTIONS AND ANSWERS (continued)

Question 1:

“I am working as a consultant for the council and they wish to know if a member of their
staff can act as a party wall surveyor. Itis my understanding that it is the person who is
acting as the party wall surveyor and not the council. They have a further query regarding
the role of the Third Surveyor.”

Answer 1:
“Yes - an employee of a local authority can act as a s10 appointed party wall surveyor.

It is not however necessarily a good idea, as in my experience, there is a tendency to see
their employer's interest. They may or may not realise the requirement for impartiality
(and if they don't you need to use the Act promptly and firmly), and in the event they
have to award any aspect of the dispute in favour of the other owner, this may place them
in a difficult position which they may or may not have realised from the outset.”

Question 2:
“Does the Party Wall etc. Act 1996 apply in this example:

A loft conversion with a dormer to rear. A steel at the ridgeline rests on posts which go
down onto the middle wall of the building so do not impact the party wall. The side walls
of the dormer are adjacent to the party wall but it is only the lead flashing which
overlaps.”

Answer 2:
“Strictly speaking, if the party wall is exposed on the top due to the removal of the roof

tiles then this is notifiable under s2(2)n of the Act, but the Act is rarely invoked in such
circumstances.

If your lead flashing is simply overlapping the tiles then no part of your work is notifiable
under the Act.”

Question 3:

“"We've reached an agreed award with the adjoining owner’s surveyor to rebuild a party
fence wall. The adjoining owner is particularly obstructive and has proceeded reluctantly
throughout.

We’'ve made repeated requests to move vehicles to provide access for the demolition and
rebuild. Officially, the adjoining owner has agreed to move the vehicles but has yet do so.

We're now at the stage where the contractor is threatening extra charges.

What are the building owner’s rights to move the derelict vehicles away to provide access
for the contractor?”

Answer 3:

“Ultimately, although all amicable means should be explored first, you have the right to
remove under s8(1), which states ‘A building owner, his servants, agents and workmen
may during usual working hours enter and remain on any land or premises for the purpose
of executing any work in pursuance of this Act and may remove any furniture or fittings or

rn

take any other action necessary for that purpose’.
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RIGHTS OF ACCESS

An Owner’s Right of Access Part 4.

We continue Philip Antino’s paper on an owner’s right of access under the terms of the
Act. We would welcome comments you may have on this paper.

(Parts 1-3 are available in our newsletter back issues on our website, www.fpws.org.)

Consider the supporting sections
Those works that do require notice access should then be considered in relation to s6(8)(b) & s7(1).

When considering an owners right of access, the appointed surveyor/s have to understand the
explicit principles and relationship between s6(8)(b), s7(1) & s8(1). Having an overall appreciation
and knowledge of the Act is fundamental to establishing a right of access.

The restrictions imposed by these two sections are very important because they maintain the legal
principle that an adjoining owner has common law rights inter alia, an entitlement to the quiet
enjoyment of their property. Any activity that unreasonably interferes with or disturbs the adjoining
owner’s quiet enjoyment would be a tortuous Act of nuisance, s7(1) therefore ensures that the
works should take this legal principle into account when determining access.

The importance of unnecessary inconvenience is the key to satisfying this requirement of the Act. A
reasonable person would accept that building works are by there very nature a noisy and intrusive
process. The delivery of building materials and general inconvenience from the construction
activities is inevitable. However no reasonable person would accept that they have to lose
temporarily or otherwise a part of their property while a building owner undertakes works which are
to the benefit of the building owner.

If the surveyor/s allow the building owner to use access rights for works in pursuance of the Act to
complete works that are outside of the Act even if they are adjoined to the notifiable works3

they are in the author’s opinion committing an act of trespass and nuisance, unless there is a
explicit agreement to do these works between the owners4.

The method of work will also have an impact on satisfying s6(8)(b) which forms the fifth principle
considered by the author as relevant in determining a right of access.

A further issue that arises during the consideration of the proposed works perceived (by some) is a
right to erect scaffolding on an adjoining owner’s land. For example, where notice is served
pursuant to s6(1) & (2) where these excavations are within the demise of the building owner’s
property.

It cannot be correct that there is a right to erect scaffolding for the superstructure works because
the superstructure works do not require notice and therefore are not in pursuance of the Act.

The building owner simply cannot exercise s8(1) rights of access to undertake additional works such
as inter alia, erecting scaffolding on an adjoining owner’s land or other excavations that do not
satisfy s6 criteria.

Consider the method of work

The method of work is intrinsic to establishing the extent of disruption and inconvenience to an
adjoining owner before it can be determined that access to adjoining owner’s property is necessary
and in justified.

3 Excavations that span across the s6 zone of influence.
4 A licence created between the owners allowing the trespass.
Continued on page 15
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RIGHTS OF ACCESS (continued)

For example replacing the coping stones and flashings to the parapet of a party wall requires notice
pursuant to s2(2)(f)&(k) which includes the word "necessary”. The author considers that this is
implied in any event in s7(1).

There can be no doubt that a building owner must establish that the proposed works and right of
access satisfy the criteria established within s7(1) and s6(8)(b), the methodology of executing
those works should be considered by the appointed surveyor/s.

If there is more than one method that allows the works to be completed and eliminates the need for
access they have to be considered and approved as the only acceptable method because this
alternative method would satisfy s7(1) and eliminates any potential inconvenience. The appointed
surveyor/s are not required to consider whether the alternative scheme has an adverse effect on
the building owner.

Alternatively if access through the adjoining owner’s property is deemed the only method of
executing the works arising out of the originating notice (in the author’s opinion that will be a very
rare occasion) then access must be provided, but is further restricted by the requirements of s6(8)

(b).
Consider the time required to complete the work

The purpose of s6(8)(b) is self evident and clearly establishes that time is a factor to ensure that
the building owner must complete the works as quickly as reasonably possible to reduce any
inconvenience to the adjoining owner.

The building owner cannot simply stop and/or carry out the works at their leisure. This is an explicit
requirement upon the owner that in the author’s opinion should influence the appointed surveyor/s
when deciding which method of works are adopted.

The surveyor/s should request a schedule and programme to assist them in determining the extent
of the inconvenience that the access may cause to the adjoining owner.

Furthermore the surveyor/s must always be mindful that the building owner cannot take the
opportunity to do other works which are not in pursuance of the Act.

To further protect the adjoining owner, the surveyor/s are required to consider the financial
implications of executing the works and the liquidity of the building owner. The surveyor/s should
initiate s12(1) to secure funds to protect the adjoining owner from any financial loss or damage that
is reasonably foreseeable and may arise from the granting of access and the possible non
performance of the building owner.

Determine if access is necessary

The right of access can often in the first instance appear straightforward, however in the foregoing
sections it is clearly anything but. If the building owner’s surveyor assumes so, he could wrongly
advise a building owner. If after the above principles have been considered and the surveyor/s are
minded to award access, the surveyors should ensure that they have as far as reasonably possible
protected the adjoining owners.

Furthermore, The surveyor/s must ensure that any works in pursuance of the Act comply with s7(1)
and remove themselves and/or their agents from the adjoining owner’s land as soon as possible to
avoid a breach of the s7(1).

Continued on page 16
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RIGHTS OF ACCESS (continued)

Any other matter arising out of a dispute

Furthermore the building cannot owner rely upon s10(13)(c) to settle the issue of access.
“"Any other matter arising out of a dispute.”

To satisfy the right of access the dispute must arise from the notifiable works and once
completed any rights and jurisdiction of the appointed surveyor/s pursuant to the Act must
expire on completion. If the works are not in pursuance of the Act there can be no
authority provided by the Act.

This paper continues in the next newsletter.

Philip Antino
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Party Wall etc. Act 1996 The Faculty has just recently
¢ i m published the following books |
! by Alex Frame:

Party Wall etc. Act 1996

J083MIng pary L, AL
i

=~ The Third Surveyor — A
Guide

PR

SN TN TR i This is Alex Frame's latest
" work, which explains the o ary T o
process whereby one arrives and
correctly at the appointment of GUIn

(second edition)

a Third Surveyor in an easily
digestible and comprehensible

manner and then proceeds to m
explain in clear and concise e
terms the need for extensive
and wide ranging abilities and knowledge necessary for a Third Surveyor to be able to provide
advice, guidance and assistance to party wall surveyors, including a section at the end of the book
providing an example of a Third Surveyor model award.

Alex M Frame | PW |

Alex M Frame

Misunderstandings and Guidance (second edition)

This book has recently been updated to include material related to changes in some parts of CPR,
the effects of recent case laws, together with further clarification of misunderstandings throughout
the book.

Misunderstandings and Guidance and The Third Surveyor are available at a cost of £29.50 each and
please note that if both books are purchased, a £5.00 discount will be given.

Both books are a ‘must have’ for all practicing party wall surveyors. Please contact Nicky or Sally
in the Administration office on 01424 883300 or by email enq@fpws.org.uk for details on how
to purchase these books.
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