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Paul Chynoweth, pictured right, accepts his Honorary 
Fellowship of the Faculty of Party Wall Surveyors from 
President Charles Dawson at the Faculty‟s Annual Dinner 
at RIBA, Portland Place, London on 8th July. 
 

Many of you will know Paul as author of The Party Wall 
Casebook. Paul is a Solicitor, Chartered Surveyor, and 
built environment education professional. 
 

The honour is in recognition of services, work and advice 
rendered on party wall matters and his interest in the 
furtherance of our profession.   

New Honorary Fellow 

Stone's Justices' Manual 2011 
Stone's provides comprehensive coverage of all existing, 

new and amended legislation affecting the magistrates' 

courts. Relevant extracts from the Party wall etc. Act 1996 

can now be found in the 2011 edition of the manual at 

paragraphs 8.26755 to 8.2672 therein. This includes 

recitation of section 17 of the Act. Surveyors may therefore 

wish to refer magistrates' court clerks to this extract when 

they are laying a complaint in the magistrates' courts 

pursuant to section 17 of the Act, particularly in the event 

where the court is querying its jurisdiction to deal with the 

matter. 
 

New Vice President 
Faculty Director and Wales Regional Forum 

Representative Phillip Beck has been 

elected by the board as Vice President of 

the Faculty.  

Hide & Seek at Your Peril!  
 

Welwyn Hatfield Council v Secretary of State for Communities 
and Local Government and another [2011] UKSC 15.  
 
In 2001 Mr Beesley successfully obtained planning permission 
to build a barn. Internally it was built as a dwelling house and 
externally it resembled a barn. Once the building had been 
constructed Mr Beesley moved in and lived there with his 
family. Welwyn Hatfield Borough Council, the Local Planning 
Authority for the area, was unaware that the building was being 
used as a dwelling house.  
 
After 4 years had passed which is the time limit for taking 
enforcement action against a change of use of any building to a 
single dwelling house pursuant to section 171b(2) of the Town 
and Country Planning Act 1990, Mr Beesley applied for a 
certificate of lawfulness to use the building as a dwelling house.  
 
The application was refused by the Local Authority but on 
appeal a certificate was granted by the Planning Inspectorate. 
The council appealed the decision to the High Court where the 
certificate of lawfulness was quashed. However, Mr Beesley 
challenged that decision in the Court of Appeal and lost, the 
Court held that there had been a “change of use”, within the 
meaning of section 171b(2) and Mr Beesley should not be 
entitled to a certificate of lawfulness.  
 
The councils case was that the original planning permission for 

the barn had been obtained as a result of a deceptive planning 
application as: 
 
i. The proposed building was described as a hay barn and the 

development involved no change of use.  
ii. Notice was not given under the Building Regulations 

(applicable to houses but agricultural buildings).  
iii. Mr Beesley did not register for Council tax or on the Electoral 

Register. 
iv. The Council was given Mr Beesley‟s office address for 

correspondence when all other correspondence was directed 
to the barn.  

 
Accordingly, it was decided that Mr Beesley never intended to 
use the barn as a barn and intended to mislead the Council so 
that no enforcement action would be taken for 4 years.  
 
In his judgment, Lord Manse agreed on one significant point 
with the High Court that there had never been any intention to 
use the building as anything other than as a dwelling house and 
this meant there had not been a change of use within the 
meaning of section 171b(2). Lord Manse also held that positive 
and deliberately misleading and false statements by an owner 
preventing discovery of a breach of planning control which 
would usually be discovered within the four year statutory 
period disentitled an owner to rely upon an apparently 
unqualified statutory provision.  
 
The Supreme Court allowed the appeal and the Certificate of 
lawfulness was quashed. 
 

Philip Antino FFPWS BSc(Hons) MSc MRICS 



Training Events 
 

TWO-DAY COURSES 
These courses are suitable for Surveyors, 
Engineers, Estate Managers, Property 
Developers, Architects and Architectural 
Technologists, Building Control Officers and all those with a 
responsibility for dealing with commercial or residential 
properties. They are for those that have little experience in 
party wall matters but would like to become proficient with 
the workings of the Party Wall etc. Act 1996. 
 

On successful completion of the 2-day course delegates will 
be eligible to apply for full membership of the Faculty, 
subject to interview and completion of two party wall 
awards (one as an agreed surveyor and one as BO‟s 
Surveyor or AO‟s Surveyor) from a set of instructions and 
plans supplied with seminar paperwork. 
 

NEXT COURSE: 
London  20th & 21st September 2011 
   at CIAT Offices, City Road, London. 
 
Cost is £390. Please contact: Nicky Castell on 01424 
883300 or by e-mail nicky@fpws.org.uk for further 

information. 
 

A two-day „Certificate in Party Wall Studies‟ course is 
run by the Association of Building Engineers (ABE) in 
conjunction with the Faculty at the following locations:  
 

Liverpool   7th & 8th Sept 2011  
Brighton    9th & 10th Nov 2011  
 
Please contact: Laura Sack or Sarah Dennison direct at the 
ABE for booking details, including their costs, on 01604 
404121.  
 

ONE-DAY COURSES 
 

THIRD SURVEYOR COURSE 
London   19th October 2011 
   at CIAT Offices, City Road, London.  
 

Any member that has good experience can attend the 
course and if members are considering upgrading to fellow 
status, they should be aware that you have to attend this 
course to be considered. Cost is £225.  
 

REFRESHER COURSE 
London  4th November 2011 
   at CIAT Offices, City Road, London. 
 

Half-day talking through common misunderstandings and 
taking questions from the floor and other half of the day 
discussing recent case law and its impact on the Act. 
Cost is £180. Please contact: Nicky Castell on 01424 
883300 or by e-mail nicky@fpws.org.uk for further 
information. 
 
 

BOUNDARY DISPUTES CPD Seminars  
Following positive feedback from Members, the Faculty‟s 
working party on boundaries has been working hard to 
develop a CPD seminar on the subject, similar in format to 
the successful party wall seminars and including MS 
PowerPoint presentation etc. 
The date has been put back but we hope to begin shortly 
and will announce dates soon. 
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Regional Forum Dates 
EAST ANGLIA & LONDON (East) 

DATE: SEPTEMBER 2011  TIME: TBC 
VENUE: TBC 
CONTACT: Philip Antino 01245 492495 phil@apaproperty.com 
 

EAST & WEST MIDLANDS 

DATE: SEPTEMBER 2011 TIME: TBC 
VENUE: The Red Lion, Warstone Lane, Jewellery Quarter, 
Hockley, Birmingham, B18 6NG   
CONTACT: James Jackson 0121 233 3380 
r.windsorandcosurveyors@btconnect.com 
 

LONDON (North)  

DATE: 20th OCTOBER 2011 TIME: TBC 
VENUE: Kings Head Pub, Winchmore Hill, N21 1BB 
GUEST SPEAKER: Alistair Redlar FRICS 
CONTACT: Richard Garry 020 8886 0400 r@garry.uk.net 
 

LONDON (South)  

DATE: OCTOBER 2011 TIME: TBC 
VENUE: TBC 
CONTACT: Simon Price 0207 736 7311 
post@pricepartnership.co.uk 
 

NORTH EAST  

DATE: SEPTEMBER 2011 TIME: TBC 
VENUE: TBC 
CONTACT: Neil Cunningham 0191 3891057 
ndcassociates@btconnect.com  
 

NORTHERN HOME COUNTIES 

DATE: NOVEMBER 2011 TIME: TBC 
VENUE: TBC 
CONTACT: Graham Moran 01582 346 940 
gmoran@gksbc.co.uk 
 

NORTH WEST  

DATE: SEPTEMBER 2011 TIME: TBC 
VENUE: TBC 
CONTACT: Graham Shone 0151 489 5440 graham@hspack.co.uk  

 

SOUTH EAST  

DATE: SEPTEMBER 2011 TIME: TBC 
VENUE: TBC 
CONTACT: Malcolm Lelliott 01483 416411 
malcolm@mvl-architects.co.uk 
 

SOUTH WEST 

DATE: SEPTEMBER 2011 TIME: TBC 
VENUE: The University & Literary Club, 20 Berkeley Square, 
Clifton, Bristol, BS8 1HP. 
CONTACT: Andrew McAllister 0117 944 4419 
info@mcallisterassociates.co.uk 
 

WALES  

DATE: TBC TIME: TBC 
VENUE: RICS 7 St Andrew's Place, Cardiff, CF10 3BE. 
GUEST SPEAKER: To be confimed 
CONTACT: Philip Beck 01874 713133  admin@htbconsult.co.uk 

 
 
 

CPD Certification will be available  
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INJUNCTIONS - 
Curse or Cure? 
 
Shaw Kelly of Staple Inn Chambers 
takes a critical look at injunctions. 
 
 

Introduction 

An Injunction is an Order of the Court which usually refrains an 

action, for example a trespass upon land or a nuisance (escape 

of water, dust/noise pollution, interference with land or 

harassment) which are known in law as 'Tort(s)' deriving from 

the French for 'wrong', or it may be used to enforce a right (a 

contractual clause/provision, right of way or light, covenant or 

easement). 
 

So is an Injunction a curse or cure? The answer might depend 

on whether you are the party aggrieved by an Injunction (in 

which case it will be the curse) or the party who obtains relief 

by way of obtaining an Injunction (the cure). It may depend 

further on whether the application, which can be quite 

technical, is made correctly or incorrectly; if the latter for the 

party seeking the Injunction it may become the curse.  
 

The basis for an Injunction 

The Injunction derives from common law and was an ancient 

remedy providing an equitable relief to the party seeking it, it 

is an inherent power of the Court which has been given 

'statutory' status in some instances, some examples being 

section 187B of the Town and Country Planning Act 1990 

(breaches of planning control) or section 153A of the Housing 

Act 1996 (anti-social behaviour). Under section 50 of the 

Senior Courts Act 1981 and its County Court equivalent the 

relevant Court has the statutory power to grant the Injunction 

sought or in the alternative (for example if a trespass is 

minuscule or trifling) grant damages to the applicant in the 

alternative, or it may even grant both. 
 

On many occasions Party Wall Surveyors may encounter the 

situation where work has commenced without the requisite 

Notice under the Party Wall etc Act 1996 being served or where 

no Award has been 'finalised' and served (a common 

occurrence). Arguably a trespass or nuisance occurs. 
 

There may as a further or alternative 'cause of action' be a 

breach of statutory duty (a failure to comply with the Act) 

remedied by way of damages and/or an Injunction to stop the 

offending works, see Crowley v Rushmoor BC [2009] EWHC 

2237 (TCC). In this scenario the PWS is not acting under the 

Act having not been appointed, they will be a Surveyor; with 

arguably a professional duty to advise both within their own 

remit and as to the legal remedies available. They may have to 

advise their client as to the potential or real trespass, nuisance 

or breach of the Act and advise them to seek legal redress by 

way of Injunctive relief.  
 

 

It is often believed wrongly that this process is a time 

consuming and expensive task. It is not and should not be. It 

can, and should be, a relatively quick, inexpensive and efficient  

remedy. With the wronged party obtaining in appropriate cases 

'same' or 'next-day' access to the Courts; relief by way of an 

interim Injunction that day, with the other side ultimately being 

liable for the costs incurred. 
 

The ex parte Injunction 

An Injunction may be sought ex parte or 'without notice' to the 

other side where the matter is of an urgent basis or where 

further damage or trespass is anticipated. The other side 

should have been notified already about the subject matter and 

asked to cease their wrongdoing or in some instances to 

continue with their obligations such as to provide right of way 

or light, or to give effect to an easement.  
 

An Injunction will be ordinarily sought as against a named 

wrongdoer, be it an individual or company. It may even take 

effect against a class of wide unknown individuals classed as 

'Persons Unknown' also, however a Judge is entitled to frame 

the terms of an Injunction in the exercise of their discretion in 

a manner that would give effect to the interests of justice in 

not potentially 'criminalising' such persons, for example 

protestors as in the recent case of Astellas Pharma Ltd v Stop 

Huntingdon Animal Cruelty & Others [2011] CA, The Times, 11 

July 2011. 
 

An Injunction will be ordinarily sought as against a named 

wrongdoer, be it an individual or company. It may even take 

effect against a class of wide unknown individuals classed as 

'Persons Unknown' also, however a Judge is entitled to frame 

the terms of an Injunction in the exercise of their discretion in 

a manner that would give effect to the interests of justice in 

not potentially 'criminalising' such persons, for example 

protestors as in the recent case of Astellas Pharma Ltd v Stop 

Huntingdon Animal Cruelty & Others [2011] CA, The Times, 11 

July 2011. 
 

To grant a without notice Injunction is an "exceptional" remedy 

as set out in Moat Housing Group South Ltd v Harris [2006] 

EWCA Civ 287; (2006) Q.B. 606, at [71]. "As a matter of 

principle no order should be made in civil or family proceedings 

without notice to the other side unless there is a very good 

reason for departing from the general rule that notice must be 

given". However, in the case of great urgency, emergency, or 

defiant wrongdoers with an immediate threat a 'without notice' 

Injunction should ordinarily be justified. 
 

The application  must set out the facts (both full and frank) as 

far as they are known to the Applicant. This is set out in the 

witness statement of the Applicant and either written or oral 

submissions by the Barrister representing the Applicant (if 

submissions are required for explanation). Those who fail in the 

duty of disclosure, and those who misrepresent matters to the 

court, expose themselves to the very real risk of being denied 

interim relief, whether or not they have a good arguable case 

or even, see Behbehani v Salem [1989] 1 W.L.R. 723, at 726, 

a strong case on the facts presented.  
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The party who brings the Injunction where full and frank 

disclosure is not provided may find his cure turn to curse and 

face a claim for damages and costs. This happened in the case 

of Ian Franses (Liquidator) v Somar al Assad & Ors [2007] 

EWHC 2442 Ch D, where there was a breach of the duty of full 

disclosure. Costs were awarded on what is known as an 

indemnity basis in order to show the Court's displeasure. 
 

However, in each and every case the court will retain its own 

inherent discretion to either continue, or to grant, interim relief 

even if there has been material non-disclosure or even worse. 

In deciding how that discretion is exercised the court will have 

regard to all the circumstances of the case, including the 

degree and extent of the culpability with regard to the non-

disclosure or misrepresentation made by an Applicant or party, 

see Brink's Mat Ltd v Elcombe [1988] 1 WLR 1350 at 1357-8, 

and Behbehani at 727-9. 
 

The 'Shelfer' test - an Injunction against the wrongdoer 

or Damages? 

In Shelfer v City of London Electric Lighting Co (1895) 1 Ch. 

287 a case which concerned vibration and noise which caused 

damage to the structure of a public house, the Court of Appeal 

set out the position that Injunctions were to be preferred over 

damages in certain circumstances and that an Injunction 

should only be refused if: 
 

1. the damage is small; 

2. it is capable of being assessed in money terms; 

3. the claimant can be adequately compensated by a small 

money payment; and 

4. it would be oppressive to the defendant to grant an 

Injunction. 
 

Later authorities have departed from this approach and have 

confirmed that the power to refuse an Injunction is not limited 

to cases which satisfy the four criteria just mentioned.  Shelfer 

however has never been overturned and is still considered by 

the Courts.  
 

In the later case of Fishenden v Higgs and Hill (1935) 153 LT 

128 which concerned a right to light Lord Harmsworth stated 

that "we ought to incline against an injunction if possible" while 

Maugham LJ added that there was an enormous difference 

between an alleged interference with the right to light and 

continuing injury caused by noise and vibration. 

 

In the case of an award for damages they are designed to 

reflect a price which a claimant can reasonably demand for 

surrendering his right to an Injunction, per Jaggard v Sawyer 

[1995]1 W.L.R. 269. 
 

The question of damages versus an Injunction was further 

considered in a right of light case, that of Dennis Regan v (1) 

Paul Properties Ltd (2) Peter Lehaise (2006) EWCA Civ 1319, 

where damages were awarded over an Injunction and the case 

of Jacklin v Chief Constable of West Yorkshire [2007] EWCA 

Civ. 181, an Injunction over damages (see below). The law was 

further developed with reference back to the principles of 

Shelfer. What is crucial is that all of the circumstances of an 

individual case should be considered by a Judge upon deciding 

the question.  
 

A further point of note is that if the applicant can point to some 

sharp practice by the wrongdoer it will greatly strengthen his 

chances of obtaining an Injunction, Pugh v Howells (1984) 48 

P. & C.R. 298. 
 

The risk faced by the wrongdoer 

If the wrongdoer presses on with the Tort, then what can the 

Court do? The Court can either as mentioned grant an 

Injunction (often interim and later a final injunction) or if the 

matter is remediable by way of damages, and it is equitable, 

the Court may grant compensatory damages to the aggrieved 

party, or both may result from the wrong. The remedy is within 

the discretion of the Judge. 

Continued on page 5 
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Staple Inn Chambers 

9 Staple Inn, Holborn Bars 

London, WC1V 7QH 

Tel: 020 7242 5240 

www.stapleinn.co.uk   
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THE PARTY WALL ETC. ACT 1996 
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Continued from page 4 
 

The risk though for a developer of property, or those that 

Surveyors may advise, is that the Court will grant an 

Injunction as against them after they have taken the 'risk' and 

incurring often great expense in doing so. This happened in 

the case of Jacklin v Chief Constable of West Yorkshire [2007] 

EWCA Civ. 181 where the Court of Appeal upheld an Order 

restraining further building (the Defendant not being able to 

hurdle the fourth test of Schelfer) and HKRUK II Ltd v Marcus 

Alexander Heaney [2010] EWHC 2245 (Ch) where the Court 

chose an Injunction over damages where the wrongdoer had 

interfered with a right to light by building two floors which 

affected the Applicant's property. 
 

If the subject of an Injunction chooses to breach, or does 

indeed, breach the terms of an Injunction once granted the 

resulting consequence can be serious. It may result in 

committal proceedings where (if proven) the wrongdoer may 

be subject to a fine or greater penalty, including a term of 

imprisonment.  
 

Conclusion 

An Injunction for someone seeking relief from a wrongdoer 

can be the cure required. However, it must be both 

administered and sought correctly and promptly. Any 

deficiency may result in the cure becoming a curse as in the 

case of Al Assad (above). Ex parte Injunctions should be 

handled with particular care and skill. 
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Surveyors may also find that they become engaged to advise 

as to options, both practical and legal. At first instance a letter 

before action may be the preventative dose required, if not an 

Injunction should be a real and live option offered to a client 

who has suffered an injustice such as trespass or nuisance.   
 

If your client faces the curse as a party subject to an 

Injunction, then tread warily. If acting for a developer ensure 

that any client contemplating work on land realises the 

importance of getting sound legal advice where the proposed 

work is challenged by someone, for example by claiming a 

right of way or light (in the Regan case above the developer 

relied on advice from a surveyor which turned out to have 

been wrong).  
 

Professional liability may follow if precautions are not taken or 

Notices not served. The developer may seek compensation 

from those that have (or have not) advised him; a real 

possibility.  
 

Advise clients well, as proceeding with the work in the face of 

such a challenge as a disputed easement, right of way or light, 

or a disputed or invalid Party Wall etc Act 'Notice' may be a 

very costly experience, also delaying perhaps essential work 

and associated contracts. Any developer's argument that "this 

injunction would cause us great financial loss" is probably 

likely to be met with the reply "well, you caused it - this 

problem was created by you!". The curse of the Injunction… 
 

Shaw Kelly Barrister 

President’s         

Pen  

 

Interesting, I thought, reading a response to my draft award.  

The heading started with “Here are my corrections to your 

draft award”.  If any of you know me then you would have 

guessed my reaction. The impertinence and the ego of the 

man! 
 

Now, I for one, do not profess to be the fount of all 

knowledge but to write to a senior citizen as if you are a 

school teacher correcting an 11 year old‟s grammar in an 

essay is something else. After I cooled down and steam 

stopped coming out of all the orifices I went on to read the 

“corrections”. 
 

This twerp of a surveyor who had been taught by an old 

London surveyor, since retired, had not moved on in 10 years 

to adopt the Act. His attitude was “That‟s how I have always 

done it so that must be right”.  Well he wasn‟t! All of his 

corrections were batted away and dismissed as incorrect. 
  
Can you imagine my indignation when he then wrote back to 

say that he had taken the advices of his solicitor who had 

confirmed that he was right and insisted that I alter the draft 

award accordingly. I told him in no uncertain terms what I 

thought of his solicitor. Of course, I didn‟t alter the award and 

went on at length to explain why he was wrong. 

He eventually agreed to my draft award, after much 

correspondence and procrastination, with a remark that 

stunned me.  “If you are going to be so pedantic then I don‟t 

really care what it says anyway”. 
 

“I don‟t really care”, blew the lid off the whole thing.  If he 

didn‟t care then what on earth is he doing taking on the 

mantle of an appointed surveyor under the Act. Who is going 

to care? Well, I do, and passionately and I hadn‟t realised 

there are still dinosaurs left out there. 
 

Professionalism equates to caring in my book and once we 

stop caring then it‟s time to pack up. In his case he probably 

should never have started in the first place. Maybe he‟s more 

suited to being a keeper in a fully automated lighthouse than 

a surveyor! 
 

None of us know it all but surely we can respect others‟ points 

of view and debate the matter to form a considered opinion. 
 

Arrogance and crude responses have no place in my life nor 

should it in anybody else‟s. Respect is a small word that 

implies a great deal. 
 

I feel like I should credit this to Aggrieved from Tunbridge 

Wells. 

Charles Dawson PFPWS FFPWS MRICS FCIOB 
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Who said being a Party Wall 
Surveyor was dull, 
boring and easy? 
 

Philip Antino of APA Property Services tells 

us of his recent lively encounter with a less 

than compliant building owner.  
 

On the 18th May, the day before my 49th birthday I was 

reflecting upon taking things a little bit slower when all of a 

sudden I received a call from a very distressed gentleman on 

the phone requiring urgent advice about the Party Wall etc. 

Act.  I took the call and immediately recognised that he was of 

Italian descent and although spoke very good English his 

strong accent coupled together with his anxious and state of 

mind, made it very difficult to understand exactly what the 

problem was.  
 

He advised me that builders were doing work next door and 

coming through his wall.  Haven‟t we all heard that one 

before!! A typical overreaction of an adjoining owner who 

thinks the world has come to an end because someone has 

decided to do some building works in their property. 
 

I visited later that day and noted cracks in the flank wall of his 

property, extensive dampness clearly running along the flank 

wall. When I managed to calm him down with a cup of coffee 

he produced a file. To my shock and horror, it was quite clear 

that there were two surveyors involved with this particular 

project, dating as far back as March 2009. As I started to read 

the correspondence, the two surveyors were clearly making 

reference to The Party Wall etc. Act 1996 procedures 

discussing an award and a schedule of condition. No notices 

had been served!! 
 

My client‟s property (100 years old) has a flank wall built on 

the line of junction which extends for three storeys with a 

gabled roof and extends for what is a considerable depth. 

Immediately to the right of this flank wall is an arched door 

and the adjacent property. Between the two properties is a 

passageway, my client has a right of access registered in the 

title documents. The adjacent property extended over the 

passageway (above the archway) and abutted the flank wall of 

my client‟s property for one storey and only to a depth of 

approximately 30ft my client‟s wall. The remaining area of the 

passageway was open. 
 

I quickly realised that this was starting to be something more 

than just a simple dispute about building works. Whilst I was 

discussing and considering the file, my client told me “I am 

not refurbishing as such, I had to close the business 14 

months ago because the builders next door have cut off the 

waste pipe for my wash basin in the toilet and the bar sink and 

where they had damaged and disturbed the flank wall, there 

was a substantial problem with rising damp. Mould was 

forming on the flank wall.”   

The Land Registry title documents were very helpful and 

clearly stipulated that my client had the right of access 

through the passageway to another door positioned in his 

flank wall which was a means of escape from his building. It 

also allowed him the right to use the pipes, cables, ductworks 

and appliances that were attached to that wall. The adjacent 

owners (developers) had blocked this right of access.  
 

Along the flank wall (within my client‟s restaurant) was a bar 

which had a sink. The waste pipe from the sink extended 

through the flank wall and along the flank wall for about 45ft 

discharging in to a back inlet gulley. Another waste pipe 

extended through from my clients ground floor toilets 

discharged to a second back inlet gulley. Also attached to this 

wall, at high level, were air conditioning units and refrigeration 

units for the restaurant. All of this had been there for a 

considerable period of time (40 years+) and as the title deeds 

identified, my client was entitled to unrestricted access to the 

passageway for maintenance repair and of course a right of 

access to the door located within the flank wall of his property.  
 

When I asked him what the surveyors had done about it, he 

simply said “nothing”. The surveyor that he had contacted 

initially had quite properly written to the developers and 

advised them that they should serve notice. They had then 

instructed their surveyor, who did not serve notice. I asked my 

client whether he had asked the developers to remove the 

blockages that were piled against his emergency escape door 

and the gate at the front of the passageway. He had received 

verbal abuse on numerous occasions, being told that he was 

trespassing, that he had to remove all of his pipes cable and 

that they were going to cut through his drains so that he 

would have no waste foul connection to the WC‟s.  
 

When I asked him what his surveyor had said about this, the 

response was “my surveyor says that I should remove 

everything because they will just do it anyway”!! 
 

Continued on page 7 
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Continued from page 6 
 

I decided to go next door and see if I could speak to the 

developers. At the site entrance were a number of workmen, 

none of whom could speak English. However, they did open 

the door and I stepped on to the site. I had the names of the 

developers and as soon as I mentioned their names, I was 

shown 10 fingers which I took to mean that they would arrive 

in ten minutes. “Bingo” I thought, this could be an ideal 

opportunity for me to move matters forward. I pointed to my 

camera and then pointed to parts of the building and they all 

nodded, so I started to take photographs. What I recorded 

was unbelievable.  
 

First of all, the wastepipes to both the bar sink and the WC 

basin had been cut off. The back inlet gullies had been 

removed, there was a trench excavated along 60% of the 

flank wall to a depth of 1m exposing the shallow foundations 

of my client‟s property and extending below his foundations. 

Reinforcing bars had been drilled into my client‟s foundations. 

Pipes connecting the air conditioning and refrigeration unit to 

the restaurant had been cut so that those appliances within 

the restaurant could not be used. Virtually all of the rear 

elevation of the development site had been pulled down 

including a proportion of the partition which formed the 

separation between the passage and the developments site. A 

series of steels had been erected to support the rear elevation 

wall at first floor level supported by what was clearly only a 

very limited number of accro props. An RSJ had been laid 

along the trench and wedged against the emergency exit to 

my client‟s property and to the front access to the 

passageway.  
 

An inspection chamber was open and I was able to look into 

the drain and assess that the channel extended directly to my 

clients toilets area. There was no external stack as the 

drainage came up through the floor. This drain had been 

blocked. It was then that I heard “Who the f*!?#”g hell are 

you?”. I turned round to be faced with a very irate gentleman 

who clearly spoke with an East London accent. I identified 

myself and gave him my business card. He stepped right up to 

my face and told me in no uncertain terms that I should leave 

his premises. I explained to him that I had seen the title deeds 

and my client was entitled to access and that I believe that he 

was wrong and that we really needed to talk about this to 

resolve matters. More abuse and I was given further 

instruction about what to do, which, as it happens, is a 

physical impossibility.  
 

I sat down with my client and explained his options which 

really were (i) to do nothing and have no business, no income 

and no life, (ii) to negotiate with them and remove the alleged 

trespasses and find some other way of providing a drainage 

system which connects in to a sewer; I explained to him the 

likely cost of this, or (iii) that he should obtain an injunction to 

prevent them doing any further works that were clearly in 

breach of The Party Wall etc, Act 1996 and to ensure that he 

was given the right of access and that they were made to 

reinstate all disconnected pipes and services.  

It would be fair to say that my client had now reached the end 

of his tether. He had tried for almost two years to resolve 

matters with them, even saying that if he had to move certain 

items he would but the cost of excavating and laying new 

drains through his restaurant and then paying for a connection 

to the main sewer was simply something he could not afford to 

do. 
 

I decided to contact Staple Inn Chambers and spoke to Mr 

Stuart Frame and explained the situation to him. Mr Frame 

was, as ever, extremely helpful and provided very good and 

sound advice and explained the procedures for an injunction 

but, because he was tied up on a very important court case, 

he would not be able to do the injunction.  
 

I have to say that the whole team at Staple Inn Chambers 

were amazing. David Parker rallied round and was able to 

organise appointments and diaries and Mr Shaw Kelly of 

counsel accepted my client‟s instruction. I was asked to 

produce a witness statement which extended to some 106 

paragraphs outlining all of the background to this dispute, 

identifying the breaches of The Party Wall etc. Act 1996 and 

compiled all the documentation in order for counsel to consider 

and prepare the injunction on the following Monday. My client 

also produced a witness statement. On the Wednesday, six 

days after I was first instructed, we were in Chelmsford 

County Court before a circuit judge with Mr Kelly explaining 

why an urgent ex parte interlocutory and mandatory injunction 

was appropriate and justified. The judge, upon having read the 

various statements and hearing Mr Kelly‟s substantive 

submission, granted the ex parte injunction on all points; costs 

were reserved.  
 

As I am sure everyone can appreciate, my client was very 

nervous, intimidated and was worried about reprisals from the 

developers. Mr Kelly was able to reassure him of the 

procedures and the next stage, which involved the service of 

the injunction on the developers. 
 

Unfortunately, no service agents were available for at least 3 

working days and because my client was concerned that they 

were now frantically trying to continue with the building works, 

my client wanted to serve the injunction.  
 

“Don‟t worry!” says I, “I can do that” and dually attended at 

the premises that afternoon and served the injunction. As 

eloquently as ever I was met with a substantial amount of 

colourful language that again left me in no uncertain terms of 

where I should go and what I should do with certain parts of 

my anatomy. Having served the injunction on one of the 

defendants, I now had to find the other one. Land Registry 

searches of the development site gave me the names and the 

addresses of where these two developers lived. However, the 

injunction did allow me to serve the injunction by simply 

leaving it at the premises of the development site.  
 

Continued on page 8 

PARTY WALL SURVEYOR                                                                                                                                               SUMMER 2011 



2 
The Faculty of Party Wall Surveyors, PO Box 86, Rye, East Sussex, TN31 9BN 

Tel: 01424 883300 Web: www.fpws.org.uk  E-mail: enq@fpws.org.uk  8 

Continued from page 7 
 

I received a call at 10:30am on the following day, they were 

still building so I immediately went to the site, banged on the 

site door and of course they did not answer apart from of 

course, more colourful language telling me to do certain things 

that were physically and anatomically impossible.  
 

I went through to the rear of my client‟s property and climbed 

up onto the flat roof of his second story extension. At this 

point I was able to look down on to the open courtyard area 

and see what was going on. And there beneath me were the 

contractors (I use the terms loosely) doing certain works to 

the drains, foundations, etc. I started to take photographs. 
 

I then heard “who the f*!?#”g hell are you”, more colourful 

language. I identified myself and when I did so I was told in 

no uncertain terms that if I ever went to his house again he 

would f*!?#”g kill me. I asked him if he was threatening me, 

he then went back into the building and came out holding a 

claw hammer. He got onto his single storey rear extension and 

was now about 12ft beneath me, waving his arm about and 

again threatening to f*!?#”g kill me.  
 

I dialled 999, not only for my safety but I was also fearful of 

my client who was witnessing this outrageous and 

unacceptable behaviour.  

As I got off the roof I heard the police sirens, looked out of the 

front of my client‟s property and noticed two squad cars 

pulling up and eight of the biggest guys I had ever seen (I 

think that Lennox Lewis would have looked like a midget in 

comparison). I explained what had happened. I showed him 

the photographs that I had taken of this man threatening me. 

I explained about the injunction, I showed them a copy and 

they said “right, we are not having this” and went next door. 

After a few minutes they came back, said they had identified 

the gentleman, that he was currently being questioned and did 

I want to press charges. Now I am not one to be easily 

intimidated but I was certainly not going to have those sort of 

threats levied at me. So I confirmed that I would be willing to 

press charges, make a statement and attend court. He was 

then arrested, put in the back of the squad car and taken off 

to the nick and the officer said “he will be banged up until at 

least 10pm”.   
 

I then explained to the officers that I needed to get access in 

to the adjoining property in accordance with the injunction to 

see what else they had done to my client‟s property. Access 

was afforded being accompanied by police officers and the 

other partner who hadn‟t threatened me was sensible enough 

not to be rude, obnoxious but of course made some objections 

claiming “he can‟t come in here, it is a dangerous site, health 

and safety”. I found this quite ironic because every operative 

that I had recorded by photograph working on this alleged 

dangerous site were not wearing any PPE whatsoever. I of 

course had hard hat, safety boots, hi-viz jacket, etc.  
 

I returned to my office and contacted Mr Kelly of counsel and 

advised him of the situation. I made a second witness 

statement which was sent to counsel. There was a further 

hearing listed for the 9th June 2011. The defendants were 

facing committal proceedings (prison) if they did not comply 

with the injunction. I will update you in the next newsletter on 

the ongoing saga. 

Philip Antino FFPWS BSc(Hons) MSc MRICS 
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Save Time and Money 
using our innovative 

software solution 
 

Eliminate mistakes and errors; 
create all the necessary 

documentation 
for party wall matters within a 

few minutes 
 

FOR A FREE TRIAL LOGON TO 
www.partywallsolutions.net  

and download the application with 
no commitment and try it out  
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Cdr. John Harbour RN 

Guest Speaker 

Paul Chynoweth 

Guest of Honour 
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Annual Dinner 2011 
A gallery of some of the many Members and 

guests who attended this year 
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Publications 

THE THIRD SURVEYOR - 

A GUIDE 

This is Alex Frame's latest work, 

which explains the process 

whereby one arrives correctly at 

the appointment of a Third 

Surveyor in an easily digestible 

and comprehensible manner and 

then proceeds to explain in clear 

and concise terms the need for 

extensive and wide ranging abilities and knowledge 

necessary for a Third Surveyor to be able to provide 

advice, guidance and assistance to party wall 

surveyors, including a section at the end of the book 

providing an example of a Third Surveyor model award.  

 

MISUNDERSTANDINGS 

AND GUIDANCE (Second 

Edition)  

This book has recently been 

updated to include material 

related to changes in some parts 

of CPR, the effects of recent case 

laws, together with further clarification of 

misunderstandings throughout the book.  

 

Misunderstandings and Guidance and The Third 

Surveyor are available at a cost of £29.50 each and 

please note that if both books are purchased, a £5.00 

discount will be given. 

 

Both books are a „must have‟ for all practising party 

wall surveyors. 

Please contact Nicky or Sally in the Administration 

office on 01424 883300 or by email 

enq@fpws.org.uk for details on how to purchase 

these books. 
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“Love your neighbor as yourself; but don't take 
down the fence.”  

Carl Sandberg (1878-1967), American writer 

New Members  
 

We are very pleased to welcome the following individuals into the 

Faculty: 

  

ASSOCIATES:  

Qalab Ali, Hexagon Property Co Ltd, Essex 
Peter Sweeney, Property Health Check Limited, Ireland 
Stan Northover, Silver, London 
Graeme Parslow, Silver, London 
Colin Chase, Chase & Associates, Greater Manchester 
Marcus Pool, Thomas & Thomas, Middlesex 

June Grinstead, Technical Drawings Ltd, West Sussex 
 

 

Associate membership is aimed at part time students and less 

experienced party wall surveyors who are working towards full 

membership of the Faculty.  Please do not hesitate to call upon the 

Regional Director (see www.fpws.org.uk) in your area should you 

require help or advice. 

 

MEMBERS:  

James de Miguel, Building Response, Middlesex 

Ruth Haynes, South Stoke Structures, Bath 
Tim Houlihan, London 
Stephen Brooker, Graysbrook Design, London 
Ray Attewell, Ray Attewell Limited, Kent 
David Adams, David Adams Architect, London 
Ben Cairns, Schroeders Begg LLP, Surrey 
Mike Royall, Berkshire 

David Turner, Hertfordshire 
Timothy Baker, Kent 
Lewis Allen, My Home Needs Ltd, Leics 
Danielle Cooper, My Home Needs Ltd, Leics 
Becky Holden, Greenward Associates Ltd, Dorset 

Steve Hipperson, Woodward Chartered Surveyors, 

Middlesex 
Adam Buckman, Essex 
Shahist Kanj, Hertfordshire 
Jeremy Landrock, Landrock Phillips, W Sussex 
Chris Richardson, Deacon & Richardson, E Sussex 
Michael Esimu, A2 Dominion Housing Group, Middlesex 
Mizanur Rahman MFPWS, London 

Stephen Sharkey MFPWS, Silver, London 
Antony Iannaccone MFPWS, Silver, London 
 

UPGRADE TO FELLOW:  

Ray Stevens, R W Stevens, Essex 

 

HONORARY FELLOW:  

Paul Chynoweth HonFFPWS, Greater Manchester  

 

 

If you have good experience in party wall surveying, you might be 

looking to upgrade to Fellow status.  This would entail attending our 

„Third Surveyor‟ course (next one in October) for upgrade to be 

considered. 

 

Please contact Nicky in the Administration office on 01424 883300 

or by email enq@fpws.org.uk for details.    
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ABC of Party Walls 

T is for THIRD SURVEYOR 
 

The Third Surveyor seems to be called upon more and more 

these days, which is rather a shame and indicates that the 

two surveyors are unable to resolve the dispute that they 

have been appointed to do. This is of course notwithstanding 

that either of the owners can call upon the Third Surveyor 

s10(11). But who tells them? – it is a duty of care for the 

appointed surveyors to tell their appointing owners who the 

Third Surveyor is that has been selected. 

 

T is for TEN DAYS 
 

This can be found in s10(4)(b) for example or in s10(7) 

whereby the Act or works cannot be thwarted – if only those 

surveyors would follow the strictly laid down time scales of 

the Act. 
 

Observe that in s10(7) that the Owners may give a ten day 

notice (request) upon the surveyors to act other ex-parte 

can result in non action. 
 

The Agreed Surveyor is also covered by the Ten Day Notice 

to act – see s10(3)(b) whereby Notice is given by either of 

the parties (Owners) 

 

T is for TWELVE MONTHS 
 

This reference can be found in s1(6)(b) for example 

whereby the Owner can do certain works relating to the 

projecting foundations „as are necessary‟. 
 

Again Twelve is mentioned in s3(2)(b)(i) whereby the Notice 

has a limited life in the case of consent and no work starts 

(Leadbetter v Marylebone case II) 

 

T is for TWO MONTHS 
 

This is to be found in s3(2)(a) and state the Notice period 

for starting the works and refers to s2 works. Unlike sections 

1 and 6 which only requires one months notice. 
 

The accounting period is given as Two Months for the 

Building Owner to serve his account upon the Adjoining 

Owner s13(1) 

 

T is for TIME 
 

Yes the Act does lay down strict time scales but in s10(12)

(b) the surveyor determines in the Award the 

Time and manner of the works. 
 

 

Series continued in the next issue. 
 

 

Alex Frame 
FFPWS MSc MRICS FCIOB MCMI  
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One of two inscribed terracotta plaques, one each end of a boundary wall,   

asserting ownership in Weston-super-Mare, North Somerset. The wall 

appears to have outlasted the iron „party‟ railing! 

Some Forum Feedback….. 
 

North West 
The North East Forum meeting held on 12th July at the Holiday 
Inn, Garforth, near Leeds piggy-backed onto a 2 day training 

course being held at the same venue. Discussion covered 
recent case law developments including „Kaye v Lawrence‟, 
recovery of fees and the new draft RICS Party Wall Guidance 
note. 
 

It was very encouraging to see the good level of understanding 
that members have on some of the finer points of party wall 
matters. Those attending said they valued the Forum and it was 
good to put faces to names.  
 

Our next meeting in the North East Regional Forum meeting will 
be sometime in the autumn at a date and venue to be agreed; 
you will be notified well in advance. 

Neil Cunningham 

Wales 
The last Wales Forum was a lunchtime event at the RICS Wales 
HQ in Cardiff. Stuart Frame was provided a good sounding 
board with Jim Jackson and Andrew McAllister also in 
attendance. Numbers were significantly up on previous events . 

Phillip Beck 

London (North) 
We had a very lively evening – there were a number of 
questions that were put to a panel of experts including Alex 
Frame (Third Surveyor), Mathew Hearsum (lawyer) and Richard 
Garry (structural engineer). Amongst the topics raised were: a)
Injected DPC‟s; b) Notices and change of ownership; c) 
Basement conversions; d) Design adequacy & checking; and e) 
Flat owners and service of notices. 

Richard Garry 
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Professional Services 

Price Partnership 
Chartered Surveyors & Registered Valuers 

 

Simon J. Price BSc(Hons) FRICS FFPWS 
Principal 

Tel: 020 7736 7311 
Email: post@pricepartnership.co.uk 

15 Harwood Road, London, SW6 4QP 
Also at: 15 The Street, Shalford 

Surrey, GU14 8BT, Tel: 01483 456012 
 

 

 

James Jackson FFPWS 

R Windsor & Company 
QUANTITY SURVEYORS, CDM CO-ORDINATORS, PARTY WALL SURVEYORS 

The Button Box, 117 Warstone Lane  
The Jewellery Quarter 
Hockley, Birmingham B18 6NZ 
 

Tel: 0121 233 3380   Mob: 07842 564 562 

Malcolm V Lelliott (Managing Director) 
PPASI Hon FASI MRICS FCIOB FFPWS FRSA 
Chartered Surveyor 
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A-D-S Building Services 
Architectural Designers & Surveyors 
Party Wall Specialist 
 

Tel: 01635 864956 Mob: 07816 070 740 

Alex Frame 
FFPWS MSc MRICS FASI FCIOB MCMI 

 

 
Dawson & Associates 

Independent Chartered Surveyors  
& Chartered Building Consultants  

London, Kent & Sussex 

Tel: 01424 882263 
www.dawsonsurveyors.com 

ACONSULT 
Party Wall Surveyors  

   ——————————- 
Mile End, Old Odiham Road 

Alton, Hampshire, GU34 4BW 
Telephone: 01420 84263 

Email: arthurcross@btinternet.com 

FREETEC ASSOCIATES 

Chartered Surveyors 
 

Graham Shone 
MFPWS MRICS MCIOB FBEng DipHi DipVal  
 

105 Tarbock Road 
Huyton, Merseyside, L36 
Tel: 0151 489 5440 5TD 
E-mail: graham@hspack.co.uk  

McAllister Associates 
Chartered Building Surveyors 

Corporate Party Wall Surveyors 

Tel: 0117 944 4419 
Bristol, South West & South Wales 

www.mcallisterassociates.co.uk 

19 Church Street, Godalming, Surrey, GU7 1EL 
Tel: 01483 416411 
www.mvl-architects.co.uk 

M A L C O L M   V.  L E L L I O T T 

A R C H I T E C T S 

&  S U R V E Y O R S 

ndc associates limited 

Chartered Building Surveyors  

Chartered Surveyors covering Chelmsford 

Essex, London and surrounding counties. 

APA Property Services 
143 New London Road 

Chelmsford 

Essex CM2 0QT 
 

Tel: 01245 492495 

Fax: 01245 268264 

WWW.FINDSURVEYORS.CO.UK 
is an exciting and new internet marketing strategy for Chartered Surveyors. 

Maximise your market, generate new leads and instructions by simply registering 
on our exciting and new internet marketing strategy for chartered surveyors. 

 
We are so confident that our marketing strategy will prove successful that we 

are willing to offer a FREE 3 month advertising campaign to all new subscribers 
without any contractual obligation. 

 
NO OTHER ADVERTISING MEDIUM OFFERS THIS LEVEL OF CONFIDENCE AND 

OR OPPORTUNITY TO TRY BEFORE YOU BUY. 

After 3 months you can simply cancel your advertisement. 

Simply log on to WWW.FINDSURVEYORS.CO.UK 

HTB Consult Limited 
Building Consultancy 
 
Plas Derwen 
Beacons View 
Trefecca 
Powys LD3 0PW 
 
Tel/Fax: 01874 713133 
Mobile: 07779 792883 
E-mail  admin@htbconsult.co.uk  

Phillip Beck 

BSc(Hons) MRICS VPFPWS 
FFPWS RMaPS 
Director 

To advertise here 
Please contact Nicky Castell 

at Head Office 

http://www.findsurveyors.co.uk/
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About Us 
Prior to 1997 procedures covering 
works to party walls, party 
structures and certain excavations 
close to adjoining properties were 
generally limited to central London; 
although historically similar 
legislation covered cities such as 
Bristol, this had long since fallen by 
the wayside. Consequently, there 
were few surveyors practicing in this 
field. 
 

In 1997 the Government introduced 
party wall legislation across the whole of 
England & Wales in the form of the Party 
Wall etc. Act 1996.  It was recognised by 
a number of experienced practitioners 
that the shortage of surveyors available 
to administer this legislation had to be 
addressed and the Faculty was born out 
of this national need for education and 
support for surveyors but also to 
enhance awareness and provide advice 
and guidance to the general public.  
 

The objective of the Faculty of Party Wall 
Surveyors is to promote the highest 
standards of professional practice in this 
field of expertise and to expand the 
knowledge and study of all matters to do 
with party walls, to encourage the 
exchange of information and ideas 
amongst its Members.  
 

We have enjoyed steady and continual 
growth nationally since our inception and 
we now benefit from legal support and 
counsel when required; this is available 
to all Members. Referrals for 
appointments as Party Wall Surveyors 
are also provided to Members via our 
website. 

Influence 
Our Members belong to various 
professional bodies in the construction 
and property sectors such as RICS, 
RIBA, ICE, IStructE, CIOB, CIAT and 
ABE. We maintain strong links with many 
professional associations and Local and 
Central Government departments. 
 

The Faculty provides training in a 
number of formats including a Certificate 
of Party Wall Studies through the 
Association of Building Engineers and 
seminars on the role of the Third 
Surveyor. Short talks are also offered to 
professional organisations and Local 
Government.  
 

Forums 
As a national organisation we aim to 
raise awareness of current developments 
in the party wall arena and promote 
dialogue between Members and other 
practitioners through regular regional 
forum meetings and seminars.     
 

Publications 
The Faculty currently produces the 
quarterly newsletter „Party Wall 
Surveyor‟ with relevant articles and 
information keeping Members in touch 
and up to date with developments. Our 
website provides a Members Area with a 
library of case law, legal advice, 
guidance and templates available for 
download. The Faculty currently 
publishes two books by Alex Frame: 
Misunderstanding & Guidance, and 
The Third Surveyor. 

Membership 
The Faculty is a professional examining 
body, which provides education and 
support. Details of the examinations and 
admission regulations may be obtained 
from the Faculty‟s administrative 
headquarters. 
 

National approved levels of entry provide 
the standard of acceptance. Progression 
is by a recognised examination structure. 
It is expected that an applicant will have 
had practical training and experience 
appropriate to his/her grade of 
membership. 
 

All practising Members are required to 
ensure the appropriate level of 
Professional Liability Insurance covering 
their professional activities is maintained 
and all Members are bound by our Code 
of Conduct. 
 

Grades of Membership include Student, 
Affiliate, Associate, Member & Fellow. 
The Faculty also offers Honorary 
Membership or Honorary Fellowship to 
those individuals it recognises as having 
made a significant contribution in the 
field of party walls or related professional 
activities.  
 

 

The Faculty of Party Wall Surveyors is a company limited by guarantee 
Registered in England & Wales   Reg. No. 4190892 

Registered Office: 19 Church Street, Godalming, Surrey, GU7 1EL, United Kingdom  

Red Herring 

 

Articles of between approx. 500 and 1500 words (or more) on party 

wall and related matters are gratefully received. We also invite 

completely un-related but entertaining contributions for our occasional 

„Red Herring‟ section. Copyright will be retained jointly by the Faculty 
and the author and all submissions will be subject to editorial control. 
 

Deadline for submissions for the next issue is 
Friday 15th October 2011 
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Hook Line and a Sinker! 
 

Far too many years ago, whilst working as a raw recruit to the 

surveying world, I worked for a general practice firm in the 

chocolate box town of Tenterden in the Weald of Kent.  I had 

my own office and was allocated a shorthand typist, I felt very 

important, I was on my way.........little did I know. 
 

I had completed several months training and the time came 

when I was allowed to go unaccompanied to value a house and 

win the instruction for the firm. I was given the form with the 

potential client‟s name and address  and set off in my company 

Vauxhall Viva (remember them?). 
 

I eventually found it, (no sat-nav then!) a lovely timber clad 

bungalow nestling in the most exquisite gardens of brightly 

coloured rhododendrons which the owner proudly led me 

around, finally suggesting we sit-in the dining room and discuss 

its value.  He brought out a plate of shortbread and a bottle of 

Bristol Cream, poured us each a schooner and told me how he 

really ought to sell as he was getting older and it was all a bit 

much for him to maintain. 

The sherry worked wonders and the price kept going up. We 

parted company with me undertaking to send him the firm's 

terms and proposed marketing strategy, commission rate etc. 

This would be a feather in my cap! 
 

On my return to the office the staff were all there in the front 

office glancing sideways at each other and started asking me 

questions like "how were the rhododendrons? Was it Bristol 

Cream or Glenmorangie?" "..............how did they 

know?....shortbread or chocolate digestives? 
 

I'd been completely set up and I'd fallen for it hook, line and 

sinker! 
 

Apparently, once a year, Mr Bloggs phoned for his annual 

valuation of the unmortgageable Colt house when the lovely 

gardens were at their best and it was an office custom to offer 

up the trainee as a sacrifice! 
 

Simon Price FFPWS BSc(Hons) FRICS 


