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Adjacent Excavation
Causes House Collapse

Excavations for a new extension to a semi-detached house
caused catastrophic damage to the neighbouring property.
The continuous trench excavation was dug parallel to the
gable wall of the building and appears to have extended
below the depth of the existing footing.

The house was vacant at the time but neighbours in the
connecting semi were woken at 4am on the morning of 16th
February by noise and movement. Windows broken and doors
were crushed.

The Fire brigade evacuated the occupants of the connecting
house and the building owner’s house and the gas supply was
terminated to avoid the risk of an explosion.

The builder, who was friend of the building owner, was not a
qualified builder. The building owner wishes to remain
anonymous

It's not yet clear whether notices were served under the Party
Wall etc. Act or whether any professional advice was given.

An investigation by the Health & Safety Executive is ongoing.

Editor Andrew McAllister Production Nicky Castell

The opinions expressed by writers of articles (even with pseudonyms) and letters
appearing in this publication are those of the respective authors and do not
necessarily represent those of The Faculty of Party Wall Surveyors.

© The contents of this journal are copyright of The Faculty of Party Wall Surveyors
and/or the respective contributors unless otherwise noted. Reproduction in part or
in full is forbidden without the permission of the editor or the author/creator of the
article/feature.
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Subterranean
Development Bill

The aim of the Private Member’s Bill, introduced by Lord
Selsdon, is "to make provision for the regulation of
subterranean development work; to establish a code of practice
for subterranean development work; and for connected
purposes”. The Bill was well received in the House of Lords
during its second reading on 10th February but the
Government’s position is that existing legislation is adequate
and its seems doubtful whether the Bill will ever become an
Act.

Baroness Hanham for the Government said “We recognise that
neighbours and local residents are right to expect effective and
responsible management of development and swift action when
things do not go the way they should,” she said. “But
legislation already provides for most of the solutions to these
problems, if it can be and is used in the right way”. She
pointed to regulations used by Kensington & Chelsea and the
London Borough of Hammersmith and Fulham as examples of
the legislation that can be used to in addition to existing
planning laws, building regulations, but added “We will also
review the party wall Acts to see if they need to be
strengthened”.

So, perhaps the best we can hope for is the expansion and
revision of the existing Party Wall etc Act 1996, which would be
welcomed by most practitioners.

Faculty Fellow, Robin Ainsworth,
formed to assist Lord Selsdon.

is on the advisory panel

The Bill can be viewed at:
www.publications.parliament.uk/pa/bills/Ibill/2010-
2012/0117/12117.pdf

The next stage of the Bill is the Committee Stage and progress
can be followed at:

www.http://services.parliament.uk/bills/2010-12/
subterraneandevelopmenthl.html

Simon Price

Is it Notifiable?
Is it De Minimis?

Stuart Frame

of Staple Inn Chambers
looks at the case of Grand v Gill [2011] EWCA Civ 554 and
the effect that the judgment may have on party wall law.

The relatively recent Court of Appeal case of Grand v Gill* has
caused some debate amongst party wall surveyors. The case
was initially brought at county court level as a claim by a
tenant (Tanya Grand) against her landlord (Param Gill) for
damages for breaches of his covenant as her landlord, arising
from damp and mould throughout the flat, as well as water
ingress and an inadequate boiler. The case was therefore
primarily concerned with the landlord’s repairing obligations
under both the tenancy agreement and also section 11 of the
Landlord and Tenant Act 1985.

The original trial judge at county court level awarded Ms Grand
limited damages for defective plaster in the wall of the living
room and the ceiling of her kitchen. However, the question for
the Court of Appeal to decide was whether the plaster damage
could be correctly characterised as damage to the ‘structure’
of the flat. If it could, then the landlord Mr. Gill would be
responsible under his repairing obligations under both the
tenancy agreement and the provisions of section 11 of the
Landlord and Tenant Act 1985.

The court reviewed some of the cases that involved the issue
of whether or not plaster formed part of the structure of a
building.? They adopted the observations of a judge from one
of these cases,” stating that a ‘good working definition” of what
constitutes part of the structure, was that a particular element
must be “...a material or significant element in the overall
construction”. However, the court then rejected the same
judge’s conclusion that ‘“internal wall plaster is more in the
nature of a decorative finish and is not part of the essential
elements that go to make up the structure...”

Lord Justice Rimer then went on to say, "In the days when lath
and plaster ceiling and internal partition walls were more
common than now, the plaster was, I should have thought, an
essential part of the creation and shaping of the ceiling or
partition wall, which serve to give the dwellinghouse its
essential appearance and shape. I would also regard
plasterwork generally, including that applied to external walls,
as being ordinarily in the nature of a smooth constructional
finish to walls and ceilings, to which the decoration can be
applied, rather than a decorative finish in itself. I would
therefore hold that it is part of the 'structure”.”

Continued on page 3
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As a result of these findings, Ms. Grand was awarded
increased damages by the Court of Appeal.

What effect, if any, does this ruling that plaster is part of the
structure of a property have on party wall law and practice?
Are works which only affect the plaster (now regarded as part
of the ‘structure’ of a house) notifiable works under the Party
Wall etc. Act 19967

The first point to note is that the case is a housing disrepair
case and not a party wall case. It is possible that a court
adjudicating on party wall matters would choose to ignore this
judgment on the basis that it was a definition applied with
respect to a landlord’s repairing obligations, and therefore only
that it only relates to housing law. However, it would appear
that the Court of Appeal were striving to provide a definitive
answer on the matter, with all three lord justices of appeal
expressly stating their opinion that the plaster formed part of
the structure. The lower courts at least are likely to follow the
interpretation of the Court of Appeal in this case, and apply it
generally.

So, are works solely affecting the plaster (or render) on a
party structure or party fence wall notifiable works? The
starting point must be to firstly establish which section of the
Act such works would be notifiable under. It would appear that
the only possible section of the Act under which they could be
said to be notifiable works is section 2(2)(b):

"(b) to make good, repair, or demolish and rebuild a party
structure or party fence wall in a case where such work is
necessary on account of defect or want of repair of the
structure or wall.”

Nevertheless, works affecting the plaster/render alone are now
more likely to be deemed notifiable because of the fact that
plaster is now deemed to form part of the structure of a
building. It is therefore probably not sufficient now to allege
that such works are not notifiable because plaster is only part
of the decorative finish.

However, that does not necessarily mean that a notice should
be served for all works that affect only the plaster/render. The
position is complicated by the concept of “de minimis* works”.
These are works which are said to be so trifling that the Act
need not be invoked. If the works themselves, as well as any
associated risk of damage to an adjoining owner’s property,
are so minor so as to be negligible, then the service of a notice

under the Act would generally be regarded as not necessary.

Continued on page 4

Training Events

TWO-DAY COURSES

This course is suitable for Estate Managers;
Property Developers; Architects; Architectural
Technologists; Surveyors; Engineers; Building Control Officers
and all personnel with a responsibility for dealing with
commercial or residential properties.

It is for those that have little experience in party wall matters
but would like to become more proficient with the workings of
the Party Wall etc. Act 1996.

London 24th & 25th April 2012
Cost is £390. Please contact: Nicky Castell on 01424 883300 or
by e-mail nicky@fpws.org.uk for further information.

THIRD SURVEYOR COURSE

London 24th May 2012
Any member that has good experience can attend the course
and if members are considering upgrading to fellow status,
they should be aware that you have to attend this course to be
considered. Cost is £225.

BOUNDARY DISPUTES

Following positive feedback from Members, the Faculty’s
working party on boundaries has been working hard to develop
a CPD seminar on the subject, similar in format to the
successful party wall seminars and including PowerPoint
presentation etc. Includes interactive session and covers:

e Definition of a Boundary

e Types of Boundaries

e Types of Disputes over Boundaries
e Collecting Evidence

e Actions to resolve a Dispute

London 17th April 2012
Cost is £225. Please contact Nicky Castell on 01424 883300 or
by email nicky@fpws.org.uk for an application form.

1. Judgment handed down on 19th May 2011

2. Irvine v Moran [1991] 1 EGLR 261 and Marlborough Park Services Ltd v
Rowe [2006] EWCA Civ 436

3. Mr. Recorder Thayne Forbes QC in Irvine v Moran.

4. From the Latin “de minimis non curat lex” or “the law does not concern itself
with trifles”

5. See http://www.communities.gov.uk/publications/planningandbuilding/partywall

House of Lords Luncheon

The Faculty is holding a luncheon, in place of the Annual
Dinner this year, at the House of Lords on Friday 6™ July
2012. This has already attracted a lot of interest and many
£50 non-refundable deposits have been taken to secure
bookings by members.

Please contact Nicky in the Administration Office if there are
still some others of you out there that wish to be a part of this
interesting and exciting event but hurry as places are limited!
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Regional Forums

EAST ANGLIA & LONDON (East)

DATE: 23rd March 2012 TIME: ipm—3pm

VENUE: David Taylor Associates

Curzon House, Crossbank Rd., Kings Lynn, Norfolk, PE23 2HD
TOPIC: Rights of Access. Paper presented by Philip Antino
CONTACT: David Taylor by email david.taylor@dtauk.co.uk or
telephone 01553 764160.

EAST & WEST MIDLANDS

DATE: TBC 2012 TIME: TBC

VENUE: The Red Lion, Warstone Lane, Jewellery Quarter,
Hockley, Birmingham, B18 6NG

CONTACT: James Jackson 0121 233 3380
jameskjackson@btconnect.com

LONDON (North)

DATE: TBC 2012 TIME: TBC

VENUE: Kings Head Pub, Winchmore Hill, N21 1BB
GUEST SPEAKER: Alistair Redlar FRICS

CONTACT: Richard Garry 020 8886 0400 r@garry.uk.net

LONDON (South)

DATE: 215 March 2012 TIME: 6 for 6.30pm until 8.30pm
VENUE: The Broadway, Fulham Broadway

TOPIC: The Role of the Checking Engineer

All Members (£10) and non-members & guests (£15) welcome.
Buffet included, drinks extra.

GUEST SPEAKER: Neil Baldwin, Chartered Structural Engineer,
of Matrix 24, who will tell us about ‘The Role of the Checking
Engineer’. Any specific questions attendees might like to put
should be sent by 14" March to info@pricepartnership.co.uk
CONTACT: Simon Price 0207 736 7311
post@pricepartnership.co.uk

NORTH EAST

DATE: TBC 2012 TIME: TBC

VENUE: TBC

CONTACT: Neil Cunningham 0191 3891057
ndcassociates@btconnect.com

NORTHERN HOME COUNTIES
DATE: TBC 2012 TIME: TBC

VENUE: TBC

CONTACT: Graham Moran 01582 346 940
grahamjmoran@hotmail.com

NORTH WEST

DATE: TBC 2012 TIME: TBC

VENUE: TBC

CONTACT: Graham Shone 0151 489 5440 graham@hspack.co.uk

SOUTH EAST

DATE: TBC 2012 TIME: TBC

VENUE: TBC

CONTACT: Malcolm Lelliott 01483 416411
malcolm@mvl-architects.co.uk

SOUTH WEST

DATE: Tues 20th MARCH 2012 TIME: 6.30pm

VENUE: The University & Literary Club, 20 Berkeley Square,
Clifton, Bristol, BS8 1HP.

Members £10 Non-Members £15 Buffet included, drinks extra.
TOPIC: TBC

CONTACT: Andrew McAllister 0117 944 4419
info@mcallisterassociates.co.uk

WESSEX

DATE: Tues 12th June 2012 TIME: 7pm—9pm
VENUE: Norden Farm Centre for the Arts, Maidenhead
GUEST SPEAKER: Andrew Smith of Child & Child Solicitors
CONTACT: Vicky Dewey-Bruce 0800 197 4836
vdb@party-wall-services.co.uk

WALES

DATE: TBC TIME: TBC

VENUE: RICS, 7 St Andrew's Place, Cardiff, CF10 3BE.
GUEST SPEAKER: To be confimed

CONTACT: Philip Beck 01874 713133
admin@htbconsult.co.uk

CPD Certification available

The Faculty of Party Wall Surveyors, PO Box 86, Rye, East Sussex, TN31 9BN
Tel: 01424 883300 Web: www.fpws.org.uk E-mail: enq@fpws.org.uk
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Given the Court of Appeal’s comments about lath and plaster
type ‘finishes’, it seems uncontroversial to assert that all
works affecting this type of plaster will be notifiable. The
hacking off of plaster with mechanical tools on an old half-
brick party wall with soft lime mortar is not likely to be
regarded as de minimis works. The hacking off of plaster with
hand tools on a full brick solid wall may very well be regarded
as de minimis works. The hacking off of render on a full brick
solid party fence wall may or may not be de minimis works.
And so it goes on...

Unfortunately, for those of you reading this article and seeking
a definitive answer as to what constitutes de minimis works,
none can be provided. Further, it is highly unlikely that the
courts themselves will ever be able to provide such a definitive
answer - preferring instead to assess each case on its own
particular facts. Such an approach is one that party wall
surveyors have no doubt been taking for years when
considering the thorny question as to whether works are de
minimis and therefore whether or not they are notifiable under
the Act.

However, the author considers that if works are to be argued
as de minimis, then all the following factors should generally

apply:

i. The works would generally not take more than a few
hours to complete,

ii. would not require access over the adjoining owner’s
land,

iii. would not cause any real disruption to the adjoining
owner,

iv. if conducted competently would involve an absolutely
negligible risk of damage, and

v.  the cost of appointed surveyors to award on such works
would be plainly disproportionate.

In summary then, it is suggested that the case of Grand v
Gill means that the courts are now much more likely to
interpret works solely affecting the plaster/render as not being
works to the decorative finishes, but as works to the structure
of a building. However such works which solely affect the
plaster/render may, in the right circumstances still be deemed
de minimis, and therefore not notifiable under the Act on that
basis.

Note: The judgement in Grand v Gill is available via the
Members’ Area of the Faculty’s website.

“The time has come to stop beating our heads
against stone walls under the illusion that we have
been appointed policeman to the human race”.

Walter Lippman 1889-1974
American Journalist

STAPLE INN

CHAMBERS

BARRISTER’S ADVICE, ADVOCACY &
REPRESENTATION IN ALL ASPECTS OF THE
PARTY WALL ETC. ACT 1996
PROCEEDINGS AND COST RECOVERY

Boundary Disputes, Dilapidations
LVT Claims
Trespass and Adverse Possession, Easements.

Staple Inn Chambers

9 Staple Inn, Holborn Bars
London, WC1V 7QH

Tel: 020 7242 5240
www.stapleinn.co.uk
clerks@stapleinn.co.uk
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Wilson

Simon Hoare of independent insurance brokers Wilson
Organisation highlights a pending claim relating to invalidity of
process.

Land Registry error
may render process
invalid

Professional Indemnity insurers are currently defending a
surveyor for allegedly failing to recognise that an adjoining
property was owned jointly by Mr and Mrs ‘A’. Lawyers acting
for Mr and Mrs ‘A’ allege that the surveyor’s appointment was
flawed due to: a) The surveyor failing to identify Mrs ‘A’ as a
joint adjoining owner; and b) Not making Mrs ‘A’ party to the
Award and the Addendum Award.

As a consequence, lawyers allege that the whole process,
Award and Addendum Award are invalid.

It transpired that an error on the Land Registry computer
system had prevented the member obtaining ownership
details. The notice was, therefore, served in the name of the
"Owners/Occupiers”, inviting them to submit names of owner
or joint owners. Mr ‘A’ completed the forms but failed to
include Mrs ‘A’ - so although the error was his, the surveyor is
being held responsible.

The lawyers acting for the third party allege that the member
should have made sure that correct details were registered.
The surveyor denies liability and the case continues.

Simon Hoare, Professional Indemnity Specialist
Tel: 0115 942 0111 E-mail: shoare@wilorg.com
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Thoughts on Third Surveyors

To many practicing Party Wall Surveyors the following advice
and guidance may appear to be common sense and I don't
mean to tell my granny how to suck eggs! The Faculty
regularly gets calls from members of the general public with
queries and concerns about live disputes and it is amazing how
frequently it becomes apparent that either due to lack of
training or experience or both, there has been a complete
failure on the part of the Surveyors involved to follow the
procedures laid down by the Act in their appointment and the
consequential effect upon the selection of a Third Surveyor.

The first point to be made is that where an Agreed Surveyor
has been appointed the role of the Third Surveyor cannot be
created. This may seem obvious but, believe me, it has been
tried!

The Agreed Surveyor, once appointed by both the Building
Owner and the Adjoining Owner, fulfils the role of an
independent impartial Surveyor who should be able to stand
alone and not only demonstrate sufficient competence when
implementing the Act but should also possess an appropriate
level of construction knowledge and experience commensurate
with the level of complexity of the proposed Party Wall works.
No doubt, there will be those who wish to remind me that any
person, other than the parties to the dispute, may act as a
Party Wall Surveyor, and indeed, that does remain the case
regardless of the obvious disadvantages which would almost
certainly arise is a surveyor was appointed who did not come
from a construction industry background.

I have recently listened to the argument that, where an Agreed
Surveyor has been appointed, the Act should provide for a
“long stop” situation whereby another person similar to the
Third Surveyor should be put in place in order that either of the
Appointing Owners may refer to this equivalent to the Third
Surveyor person in the event of either of them not being
happy with the conduct and/or actions of the Agreed Surveyor.
I, personally, do not subscribe to this idea but I am well aware
that the cost of appealing an Award prepared by a less than
competent Agreed Surveyor may prove to be prohibitive,
particularly so when the proposed works are small or of a
minor nature.

At present, the Act does not make any provision for such a
further appointment and, as it unlikely that there will be any
amendments made to the current legislation for some time to
come, we must make do and implement what we already have.

The above issues lead me naturally into the concern that we as
Party Wall Surveyors can never afford to be casual in our work,
whether when acting as an Agreed Surveyor in an apparently
straight forward matter or when engaged upon a complex
major city centre project. The larger and more complex the
work, the more likely it is that two Surveyors should be
appointed and, thus will need to select a Third Surveyor.

There should be no exceptions to the duty of care whether
when acting as an Agreed Surveyor or as one of two appointed
Surveyors to ensure that they, themselves, have been
properly appointed by bona fide Building Owners and/or
Adjoining Owners and should provide copies of each other’s
letters of appointment for mutual inspection prior to acting.
Having satisfied themselves that they are properly appointed it
is their duty to select a Third Surveyor “forthwith” i.e. without
delay and prior to carrying out any work, whatsoever. Once
the two Appointed Surveyors have agreed upon the selection
of a Third Surveyor it is good practice to inform the Third
Surveyor of their selection and ask him if he is willing to act in
the event of there being a need to refer matters to him.

Third Surveyors are always “selected”.
appointed even when called upon to act.

They are never

Although it is commonplace not to inform a Third Surveyor of
his selection, notification thereof should not be overlooked
insofar as a potential Third Surveyor may not be willing or able
to act when called upon to do so. He may have become ill, or
be involved in other demanding and time consuming work or
may have to declare himself incapable of acting because of a
potential conflict of interest or, quite simply, he may not be
inclined to accept his selection. Third Surveyors do not have to
accept their selection if they are disinclined to do so and are
not required to state their reasons for thus declining.

There will be occasions (fortunately not frequent) when the
two Appointed Surveyors are unable to reach agreement as to
the selection of a Third Surveyor. Established practice (which
does not necessarily have to be followed) is for the Building
Owners Surveyor to suggest a list of three potential Third
Surveyors for the consideration of the Adjoining Owners
Surveyor who may choose to object to all of them and then
suggest three alternatives of his own choice. Should the
various suggestions prove unacceptable to both of the
Appointed Surveyors the procedure for resolving the impasse
is to refer the matter to the Appointing Officer (Section 10.8.
of the Act).

The term “Appointing Officer” is in itself a misnomer insofar as
the Appointing Officer, normally the Chief Building Control
Officer of the relevant Local Authority, selects a Third
Surveyor. He does not appoint him. Some Local Authorities
remain unaware of their duties under the Party Wall etc. Act
1996 and you may be faced with the need to inform them that
that they cannot abdicate their responsibility in this matter.

Should you need to refer the selection of a Third Surveyor to
an Appointing Officer it is good practice to inform him of the
names of those persons whose names have proved
unacceptable to the two Appointed Surveyors insofar as there
is no right of appeal against the selection of any person made
by an Appointing Officer.

Continued on page 7

Free Public Information Leaflet The Faculty have produced a free leaflet explaining the Party Wall etc. Act 1996
for Members and organisations to distribute to owners - go to www.fpws.org.uk to find a copy.
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Either of the two Appointed Surveyors or either of the
Appointing Owners may refer any matter to the Third
Surveyor. See Section 10.11. of the Act.

It is a duty of care for Appointed Surveyors to advise their
Appointing Owners as to who has been selected to act as the
Third Surveyor and to inform them as soon as the selection
has been made. Failure to inform Appointing Owners
accordingly will deny them their right to refer any matter of
their choice to the Third Surveyor and it, therefore, goes
without saying that it is too late to inform them of the name of
the selected Third Surveyor within the Award at the time of its
service. It is also considered good practice to add the caveat
when advising Appointing Owners as to who has been selected
to act as the Third Surveyor that trivial or incidental matters
should not be directed to him insofar as the cost of a Third
Surveyors Award may be awarded against the Owner who
refers such matters to him.

Third Surveyors do not necessarily have to make an Award
when matters are referred to them. They may advise or direct
the Appointed Surveyors accordingly. Also, if a Third Surveyor,
having been given a specific remit, observes other matters
already agreed upon by the two Appointed Surveyors which
are incorrect, he may not interfere with these other matters
because he has not been given a remit to do so.

CHOOSE YOUR THIRD SURVEYOR WITH CARE

A colleague of mine regales seminar delegates with an
experience of his when attempting to select a Third Surveyor
some time ago as follows:

He offered a list of three names to the Adjoining Owners Party
Wall Surveyor all of which were rejected with the comment
that he, the Adjoining Owners Surveyor, always insisted upon
John Anstey being selected as the Third Surveyor. The Faculty
member rejected this selection and a somewhat heated debate
ensued with the Adjoining Owner maintaining his insistence
that John Anstey should be selected as the Third Surveyor.
Eventually, the Member, tiring of this insistence upon the part
of the Adjoining Owners Surveyor retorted “You cannot have
John Anstey to act as the Third Surveyor - sadly, I have to
inform you that he is no longer with us!” I have also been
informed that other, deceased former prominent Party Wall
Surveyors have also been selected to act as the Third
Surveyor on occasions by the unwitting.

Generally, the “usual suspects”, i.e. matters concerning the
amount of compensation due to be awarded and excessive and
unreasonable fees are the most commonplace issues referred
to Third Surveyors and, therefore, because money, and
sometimes quite large amounts are involved, matters of this
nature are the most likely to be the subject of an appeal. It
stands to reason and is, naturally, good practice to ensure that
Third Surveyors have a sound knowledge of the Act, its
workings and established Party Wall practice. Inexperienced or
incompetent Third Surveyors may serve Awards which may be
fundamentally incorrect on the face of things and will render
them liable to appeal. Simply acquiescing to a fellow Party
Wall Surveyors choice of Third Surveyor without establishing
that persons credentials may be construed as negligence,
particularly when that person’s award has been appealed and
has been found wanting.

When called upon to act a Third Surveyor should invoke the
following procedures:-

®  Establish/check status of Building Owner(s)

®  Establish/check status of Adjoining Owner(s)

® Jdentify if there are any Leaseholders involved in the
proceedings

B Identify if there are any Occupiers likely to be affected by
the proceedings

B Check the validity of the Notices served

B  Check the validity of the two Appointed Surveyors and their
letters of appointment

® Inform both Parties and their Surveyors that you have
been called upon to resolve a dispute via the preparation
and service of a Third Surveyors Award and make it clear
to each Appointing Owner that either or both of them may
become liable for the financial outcome of the Third
Surveyors decision and his costs of preparing the Award.

B Prepare a list of documents submitted for consideration

B Ensure that both Parties/Surveyors have seen all of the
documents

® Deal ONLY with the matter(s) put before you, the Third

Surveyor, as being in dispute

Set out the matter(s) in dispute as follows:

Evidence

Reasons

Summation

Award of costs/damages/compensation (where applicable)

Conclusion

Continued on page 8
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There is no established format for layout or presentation of
Third Surveyor’s Awards. However, they may be prepared and
served in a similar format to the established (traditional) way
in which Awards prepared by Appointed Surveyors are laid
out. See also Alex Frame’s book The Third Surveyor, for
advice and guidance. Furthermore, as Third Surveyor’'s
Awards are legal documents they should be signed and
witnessed as with any other Award.

Unlike awards prepared by Agreed Surveyors and the two
Appointed Surveyors, Third Surveyors may recover their costs
prior to the service of their Awards and in doing so established
custom and practice is for the Third Surveyor to recover the
total amount of his costs from both parties to the dispute and
then return that proportion of the amounts received to each of

the Adjoining Owners in proportion to their liability as decided
by the content of his Award.

Some Third Surveyors have been known to refuse to serve
their Awards until their costs have been paid and will allow
their Awards to gather dust and not serve them when one or
both of the Appointing Owners has declined or refused to
make payment thereof. It is my opinion that going to such
effort, investigating the evidence and producing an Award and
not to be reimbursed for it is a waste of time and effort. It is
not fair on a compliant party for the Award to be withheld and
it would be appropriate to serve the Award and pursue the
costs of making the Award afterwards via Magistrates Courts,
if necessary, in the same manner as any other debt
recoverable via the Party Wall etc. Act 1996 would be.

James Jackson FFPWS

/ President’s

Pen

I have been interested over the years on how people react to
certain things. How, for example, they are influenced by their
environment, suggestion, or just the way they feel; well or
unwell, happy, sad and so on. How do these external or
internal observations, feelings influence their decision
making?

That then led me on to thinking how their responses were an
accurate reflection of the problem posed. Was it the correct
one, or was it skewed to that moment in time when it was not
perhaps given due consideration.

So perhaps you will bear with me while I ask you to join in a
little experiment. I will pose two easy problems and I would
like you to read them, close your eyes briefly to assimilate
your answer and then read on to look at my comment.

I bought a bat and ball, which cost £1.10. The bat cost £1
more than the ball. How much was the ball?

Answer: I hope you got 10p.
I am walking towards a Bank; picture the Bank in your mind.

Answer: Barclays or something similar I expect.

We are geared to make decisions almost instantly in every
day life, such as safely crossing the road. We are comfortable
with them because we rarely make mistakes. Subconsciously
we are in control and confident that what we are doing is
right. If we are that confident, we would be unlikely to reflect
and consider our decision and probably feel slighted if
challenged. However, if our decision as to when to cross the
road was wrong, the consequences could be catastrophic.

Fast thinking is programmed into our psyche and one
assumes it is for self-preservation as to whether to run or
fight.

We are also trapped in the means by which we communicate
with one another. Instant written replies by email, no more
waiting for several days for ‘snail mail’ as the post is so often
referred to.

We do not have the luxury of taking time to procrastinate on
each response, especially if we are “experts in our field”.

However, I suggest we should just step back a little bit.
Making instant decisions may be ok for money traders but we
are not in that field of expertise. We are expert in giving
sound considered advice based on a thorough knowledge of
the field in which we practice.

Oh, and by the way, the bat cost £1.05p and I was going
fishing. Funny how some times we can get it wrong and by so
doing may be able to influence others isn't it?

Charles Dawson PFPWS FFPWS MRICS FCIOB

Plagiarism:
Getting the blame for something you didn't do!

Articles of between approx. 500 and 1500 words (or more) on party
wall and related matters are gratefully received. We also invite
completely un-related but entertaining contributions for our occasional
'Red Herring’ section. Copyright will be retained jointly by the Faculty
and the author and all submissions will be subject to editorial control.

Current deadline for submissions for the next issue is
Friday 11th May 2012

The Faculty of Party Wall Surveyors, PO Box 86, Rye, East Sussex, TN31 9BN
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PARTY WALL SURVEYOR

SPRING 2012

Dealing with Difficult
Surveyors

by Philip Antino BSc (Hons) MSc MRICS FFPWS

For those of you who follow the newsletters closely,

you will remember the “Injunctions can be dangerous” article which
was written back in June 2011. This article follows on from the
injunction.

Anyone (surveyor or client) who intends to obtain an injunction to
stop someone doing something which is unlawful, a nuisance or a
trespass is deluded if they think that it is going to be plain sailing
and everyone is going to be happy. Obtaining an injunction against
someone is certainly not for the faint hearted, especially on an ex
parte basis because you may have to give an undertaking to pay all
of the opposition’s legal costs and compensation of any loss arising
out of the injunction if it is subsequently found to be unreasonable.

An excellent article written by Mr Shaw Kelly of Staple Inn
Chambers on injunctions is worth another read. Should the client/
owner be the recipient of an injunction, especially in a commercial
situation, one would suppose that they would want to get matters
resolved as quickly as possible. However, I know of a case when
quite some months later, and two further hearings have taken
place, where the offending party (the building owners) had made
unsuccessful applications to the court to have the injunction made.

Save Time and Money
using our innovative
software solution

Eliminate mistakes and errors;
create all the necessary
documentation
for party wall matters within a few
minutes

FOR A FREE TRIAL LOGON TO
www.partywallsolutions.net
and download the application with no
commitment and try it out

{ Y

Party Wall Solutions Ltd

It can be a very frustrating process for a party wall
surveyor because all that is necessary for the injunction to
be lifted, by mutual agreement, is for the building owner
to serve valid notices. It would be expected that any
appointed surveyor would try to expedite the process so
that things could move along as quickly as possible.

There are situations that I have encountered that have
caused real problems when invalid notices have been
served and sometimes have taken ‘many goes’ by other
surveyors to ‘get it right’ so to speak. I then have found
that the other surveyor did not see the need to select a
third surveyor!! This, in one particular case, I found
unbelievable because damage had already been caused to
the Adjoining Owner’s property, and an injunction had
been served, so it was most certainly necessary to select a
third surveyor, which after all is only in accordance with
the requirements of the Act.

I realise that those of you reading this will quickly note
that such a surveyor who acts and speaks in this way does
not know too much about the workings of the Act, but it
can be an uphill struggle in dealing with such surveyors,
and I am sure that you have all met one.

The Dawson Award
for Excellence

A plate is to be awarded annually to an individual who
embodies the spirit and qualities aspired to within the
Faculty’s core values. The recipient does not necessarily
have to practice party wall surveying or even be
employed in the property construction industry and can
come from any age group and any walk of life. They will
have set an example for others to follow - they may, for
example, have overcome disability or disadvantage to
achieve their goals, or acted selflessly to the furtherance
of others.

As 'excellence' can take many forms, so the criteria for
this annual award have been made deliberately open and
it is hoped that this will stimulate interest amongst
Faculty members to put forward those otherwise unsung
and everyday heroes who are worthy of recognition.
Nominations for the recipient of this year's award
are sought from our members - please forward
details of your nominations via email to the Faculty,
together with a short paragraph explaining why
the candidate would be a worthy recipient of the
award. Nominations to be received by no later than
31st March 2012. The winner will be decided by a
committee drawn from the Faculty's Directorate and the
presentation will be made at the Faculty's Annual Event to
be held this year at The House of Lords on Friday 6th July
2012.

The Faculty of Party Wall Surveyors, PO Box 86, Rye, East Sussex, TN31 9BN
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Publications

THE THIRD SURVEYOR -
Party Wall etc. Act 1996 » A GUIDE

This is Alex Frame's latest work,
which explains the process

whereby one arrives correctly at

the appointment of a Third

A Guide

Surveyor in an easily digestible

z and comprehensible manner and

then proceeds to explain in clear
and concise terms the need for
extensive and wide ranging abilities and knowledge
necessary for a Third Surveyor to be able to provide
advice, guidance and assistance to party wall
surveyors, including a section at the end of the book

providing an example of a Third Surveyor model award.

Party Wall etc. Act 1996

-~ . MISUNDERSTANDINGS
g =" AND GUIDANCE (Second

. Edition)
MISUNDERSTANDINGS This book has recently been
and
GUIDANCE H H
o updated to include material

related to changes in some parts
B of CPR, the effects of recent case
laws, together with further clarification of

misunderstandings throughout the book.

Misunderstandings and Guidance and The Third
Surveyor are available at a cost of £29.50 each and
please note that if both books are purchased, a £5.00

discount will be given.

Both books are a ‘must have’ for all practising party
wall surveyors.

Please contact Nicky or Sally in the Administration
office on 01424 883300 or by email
enq@fpws.org.uk for details on how to purchase

these books.

“Sometimes you'd come up against a brick wall... or
sometimes you go into a fill and you'd know halfway

through it was going to be disastrous”.

John Bonham 1948-1980
Led Zeppelin Drummer

The Faculty of Party Wall Surveyors, PO Box 86, Rye, East Sussex, TN31 9BN
Tel: 01424 883300 Web: www.fpws.org.uk E-mail: enq@fpws.org.uk

New Members

We are very pleased to welcome the following individuals into the
Faculty:

ASSOCIATES:

John Boret, JRM Boret Surveyors Ltd, London
Rob Oliver, Talus Partnership LLP, London

Associate membership is aimed at part time students and less
experienced party wall surveyors who are working towards full
membership of the Faculty. Please do not hesitate to call upon the
Regional Director (see www.fpws.org.uk) in your area should you
require help or advice.

MEMBERS:

James Hopkins, Talus Partnership LLP, London

Mark Hewings, MHBC Limited, Derbyshire

Matthew Price, Peter Barry Surveyors, London

Alex French, Alex French Associates Ltd, Wales

Ron Henderson, Cumbria

Bob Gibson, Building & Structural Consultants Ltd, Essex
Phil Mahoney, Urban Vision Partnership, Greater
Manchester

Richard Maude, Dunphys Limited, Middlesex

Patrick Shannon, Huntsman Eldridge Surveyors Ltd,
London

Adam Linard, 2110 Consult LLP, Hertfordshire

Mark Thorley, MT Architectural Consultants Ltd, Lancs
Roy Brain, Calvert Brain & Fraulo Ltd, Norfolk
Michael Knight, Knight Associates Ltd, Surrey
Jonathan Ray, Party Wall Services, Essex

Dennis Brett, Site Sage, Essex

Glenn Keilloh, DBK LLP, Birmingham

Rasheed Dauda, Al-Rasheed Dauda Architect, London
Clifford Watkins, Surrey

Mrs Sue Holmes, RB Designs Limited, Surrey
Mustafa Bashkal, Bashkal & Associates, London
Murat Aydemir, Middlesex

Alan Milstein, CHIPS Surveyors Limited, West Sussex

Leo Horsfield, Leo Horsfield Surveying Limited, East Sussex

Ian Fogarty, Ian Fogarty Associates, Cheshire
Sean Garrick, Garrick & Team Architects, East Sussex
Chuks Orah, Marlborough Surveyors, Essex

If you have good experience in party wall surveying, you might be

looking to upgrade to Fellow status. This would entail attending our

‘Third Surveyor’ course for upgrade to be considered.

Please contact Nicky in the Administration office on 01424 883300

or by email enq@fpws.org.uk for details.
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ABC of Party walls

W is for WORKING HOURS

This is found in section 8 of the Act whereby the
Adjoining Owners land may be entered for the
purpose of executing and work in pursuance of
the Act. Working hours are usually defined as
0800 - 1800 Monday to Friday, 0800 - 1300
Saturday and no working on Sundays or
national holidays.

However where there is scaffolding to be
erected on the Adjoining Owner’s land then the
‘working hours’ are to be taken as twenty four.
One can appreciate that it would be impractical
to erect and strike scaffolding on a daily basis.
This may entail compensation but that is
another matter.

W is for WALL

How could we leave this out and is obviously
referred to throughout the Act. It is used in the
context of party wall, boundary wall and fence
wall. So just for fun you may be interested to
know that the word wall is mentioned 85 times
in the Act. Not as many as you thought eh!

So what better way to conclude the ABC of Party
Walls.

¥

!

f /) \
Ias

A5\

Alex Frame
FFPWS MSc MRICS FCIOB MCMI

The Faculty of Party Wall Surveyors, PO Box 86, Rye, East Sussex, TN31 9BN
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Forum Feedback

WALES

A wet and windy autumn evening saw Phillip Beck Faculty Vice
President and Regional Representative for Wales, presenting a
short seminar session on Party Wall matters to a group of first
year HNC students at Ystrad Mynach College as a direct result
of links forged between the Faculty and RICS Wales. The
audience reflected both the breath of the construction industry
and the current economic climate, comprising both young
students and more mature students re-training or seeking to
attain a new skill-set following redundancy. Feedback was very
positive and it is hoped that this event represents the start of a
longer term association between the Faculty and the College.

It’s not only a matter of great personal satisfaction to be able
‘put something back’ in the way, but goes to the heart of the
Faculty’s ethos as an educational body and the desire to
promote interest in the workings of the Act amongst the next
generation of surveyors, said Phillip.

SOUTHEAST

A South East Regional Forum was convened at the Mercure
Brighton Seafront Hotal on the evening of Wednesday 9%
November 2011. Phillip Beck and Arthur Cross co-chaired the
forum on behalf of Malcolm Lelliott, the Faculty’s SE Regional
Chairman. The evening was very well attended and following
an address by Faculty President, Charles Dawson, David
Parker, the Senior Clerk of Staple Inn Chambers, gave an
informative talk on direct access to the Bar illustrated with ‘real
life” examples of how the team of specialist Barristers at Staple
Inn Chambers have assited Faculty Members and their
appointing owners or clients.

As always, feedback on the venue, format and content of the
forums is invited from Members.

NORTH LONDON 16 January 2012

I was honoured to be invited to sit on the panel of a Q&A
format meeting which was chaired by Richard Garry and well
attended by approximately 25 members and guests including
our Chairman, Alex Frame and Legal Advisor Stuart Frame. The
other members of the panel were Ken McHale (engineer) and
Andrew Smith (solicitor). Topics included Special Foundations,
principally designs which fell outside the definition in Section
20, and responsibility for excessive surveyor’'s fees accrued
under aggravated circumstances.

There was lively debate and at times a degree of levity. All in
all I think everyone gained something from the evening and I
would urge all members to make the effort to attend at least
their own region’s next meeting, take a guest if you can and
join in the debate or receive some pearls of wisdom from a
guest speaker. Simon Price.
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Professional Services

Alex Frame
FFPWS MSc MRICS FASI FCIOB MCMI

ADS Property Services

Architectural Designers & Surveyors > 9
Party Wall Specialists
Tel: 01635 864956 Mob: 07816 070 740 o

Dawson & Associates

Independent Chartered Surveyors
& Chartered Building Consultants

London, Kent & Sussex
Tel: 01424 882263

www.dawsonsurveyors.com

ACONSULT

Party Wall Surveyors

Mile End, Old Odiham Road
Alton, Hampshire, GU34 4BW
Telephone: 01420 84263
Email: arthurcross@btinternet.com

A/ ARCHITECTS
a ? & SURVEYORS

MALCOLM V.LELLIOTT

Malcolm V Lelliott (Managing Director)
PPASI Hon FASI MRICS FCIOB FFPWS FRSA

Chartered Surveyor

19 Church Street, Godalming, Surrey, GU7 1EL
Tel: 01483 416411

www.mvl-architects.co.uk

Price Partnership

Chartered Surveyors & Registered Valuers
Simon J. Price BSc(Hons) FRICS FFPWS

Email: post@pricepartnership.co.uk

LONDON: 020 7736 7311
415 Fulham Palace Road, London, SW6 6SX
SURREY: 01483 456012
Hartwood, Bradstone Brook, Christmas Hill
Shalford, Guildford, GU4 8HE

APA Property Services
143 New London Road

Chelmsford
Essex CM2 0QT

APA

&
PO

(ES

G

Tel: 01245 492495
Fax: 01245 268264

Chartered Surveyors covering Chelmsford
Essex, London and surrounding counties.

Phillip Beck HTB Consult Limited
BSc(Hons) MRICS VPFPWs  Buiding Consulency
FFPWS RMaPS glas Derv;//sjn
Director o iew

Powys LD3 0PW

Tel/Fax: 01874 713133
Mobile: 07779 792883
E-mail admin@htbconsult.co.uk

McAllisterAssociates

Chartered Building Surveyors

Tel: 0117 944 4419 G\Q

Bristol, South West & South Wales RICS
www.mcallisterassociates.co.uk

ndc associates iimited
Char-

6b Lucy Street
Chester-le-Street
County Durham
DH3 3UP

Tel: 0191 3891057

Fax: 0191 3892496 y
Email: info@ndcassociates.co.uk (‘\Q RICS

To advertise here
Please contact Nicky Castell
at Head Office

James Jackson FFPWS

R Windsor & Company

QUANTITY SURVEYORS, CDM CO-ORDINATORS, PARTY WALL SURVEYORS

The Button Box, 117 Warstone Lane !E

The Jewellery Quarter

Hockley, Birmingham B18 6NZ
Tel: 0121 233 3380 Mob: 07842 564 562

FREETEC ASSOCIATES
Chartered Surveyors

Graham Shone
MFPWS MRICS MCIOB FBEng DipHi DipVal

105 Tarbock Road p
Huyton, Merseyside, L36 &
Tel: 0151 489 5440 5TD

E-mail: graham@hspack.co.uk RICS

WWW.FINDSURVEYORS.CO.UK

is an exciting and new internet marketing strategy for Chartered Surveyors.
Maximise your market, generate new leads and instructions by simply registering
on our exciting and new internet marketing strategy for chartered surveyors.

We are so confident that our marketing strategy will prove successful that we
are willing to offer a FREE 3 month advertising campaign to all new subscribers
without any contractual obligation.

NO OTHER ADVERTISING MEDIUM OFFERS THIS LEVEL OF CONFIDENCE AND
OR OPPORTUNITY TO TRY BEFORE YOU BUY.
After 3 months you can simply cancel your advertisement.

Simply log on to WWW.FINDSURVEYORS.CO.UK
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1 iy



http://www.findsurveyors.co.uk/

PARTY WALL SURVEYOR

SPRING 2012

About Us

Prior to 1997 procedures covering
works to party walls, party
structures and certain excavations
close to adjoining properties were
generally limited to central London;
although historically similar
legislation covered cities such as
Bristol, this had long since fallen by
the wayside. Consequently, there
were few surveyors practicing in this
field.

In 1997 the Government introduced
party wall legislation across the whole of
England & Wales in the form of the Party
Wall etc. Act 1996. It was recognised by
a number of experienced practitioners
that the shortage of surveyors available
to administer this legislation had to be
addressed and the Faculty was born out
of this national need for education and
support for surveyors but also to
enhance awareness and provide advice
and guidance to the general public.

The objective of the Faculty of Party Wall
Surveyors is to promote the highest
standards of professional practice in this
field of expertise and to expand the
knowledge and study of all matters to do
with party walls, to encourage the
exchange of information and ideas
amongst its Members.

We have enjoyed steady and continual
growth nationally since our inception and
we now benefit from legal support and
counsel when required; this is available

Influence

Our Members belong to various
professional bodies in the construction
and property sectors such as RICS,
RIBA, ICE, IStructE, CIOB, CIAT and
ABE. We maintain strong links with many
professional associations and Local and
Central Government departments.

The Faculty provides training in a
number of formats including a Certificate
of Party Wall Studies through the
Association of Building Engineers and
seminars on the role of the Third
Surveyor. Short talks are also offered to
professional organisations and Local
Government.

Forums

As a national organisation we aim to
raise awareness of current developments
in the party wall arena and promote
dialogue between Members and other
practitioners through regular regional
forum meetings and seminars.

Publications
The Faculty currently produces the
quarterly newsletter ‘Party Wall

Surveyor’ with relevant articles and
information keeping Members in touch
and up to date with developments. Our
website provides a Members Area with a
library of case law, legal advice,
guidance and templates available for
download. The Faculty currently
publishes two books by Alex Frame:
Misunderstanding & Guidance, and

The Third Surveyor.

Membership

The Faculty is a professional examining
body, which provides education and
support. Details of the examinations and
admission regulations may be obtained
from the Faculty’s administrative
headquarters.

National approved levels of entry provide
the standard of acceptance. Progression
is by a recognised examination structure.
It is expected that an applicant will have
had practical training and experience
appropriate to his/her grade of
membership.

All practising Members are required to
ensure the appropriate level of
Professional Liability Insurance covering
their professional activities is maintained
and all Members are bound by our Code
of Conduct.

Grades of Membership include Student,
Affiliate, Associate, Member & Fellow.
The Faculty also offers Honorary
Membership or Honorary Fellowship to
those individuals it recognises as having
made a significant contribution in the
field of party walls or related professional
activities.

to all Members. Referrals for
appointments as Party Wall Surveyors
are also provided to Members via our
website.

The Faculty of Party Wall Surveyors is a company limited by guarantee
Registered in England & Wales Reg. No. 4190892
Registered Office: 19 Church Street, Godalming, Surrey, GU7 1EL, United Kingdom

Red Herring

Can anyone help? Over too many years doing what we do, and
a few other things too; I have on several occasions encountered
a phenomenon for which I seek the medical terminology. Could
it be called Stacker's syndrome or perhaps Passageway
syndrome, I know it is neither. Many of you will have
experienced the results of it, some several times, some may
even be suffering from it, though I doubt it, as it is something
in my experience, usually suffered by highly intelligent people
so that rules out us party wall surveyors.

Basically, it is where usually lone occupants of residential
property keep everything, newspapers, empties of all kinds, old
suitcases, TVs etc.
develop passageways in their houses or flats which lead from
room to room, in between 500mm - 1,500mm high stacks of

goods which have always gathered years of dust because -

generally their mental condition is such that the cleanliness or
otherwise is invisible, they just cannot throw anything away.

They pile or stack them and gradually &

Does anyone know what it’s called? My most recent experience
was with a mathematician/statistician employed by a London
Authority whose bed was accessed down a 300mm wide
passage between the outer wall and stored goods in her £500K
flat! Please email me with your experiences and any medical
terminology you may be aware of.

Simon Price
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