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The Final Inspection -
A Surveyor 6s Perspe
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surveyor  to reinspect occurred and how, If so, it should be rectified i.e. repair
following completion of the or, if not the extent of the payment in lieu (how much).

notifiable works, in most cases __ . . ,
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awarded as inclusive of such? . .
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impartiality is shown by appointed surveyors.

an inspection.

A number of questions arise: How frequently does such
an inspection take place? What is the object of thj[
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follows such an inspection?

he reality is,ﬂ all thg convgyancing solicitor can actually
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ongoing dispute. A statement to that effect by the
surveyors should suffice.

Well, | think we all know that many surveyors include a
fee for this inspection then show little or no inclination
to undertake the exercise. The Act contains no
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customary as there is no other way of bringing the
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something which conveyancing solicitors sometime
seem to find hard to grasp.
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The purpose of the inspection is to try to draw a ling
under matters so that the owners can move on
(sometimes literally) and thereafter consider the process
completed; but what can we, as the appointed
surveyors, say? Assuming the best, the answer is we can
only confirm that no damage is apparent consequent
upon the works and there is no requirement for repairs
or financial compensation. However this does not mean
the adjoining owner can no longer bring a claim or that
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Biblical Walls

| If | may be allowed some journalisticsaid to ShaphanAdjoining Owneéy, | have found the book of
licence | will set out below elementsthe law Party Wall Actin the house of the LordSpvernmen.
o of party wall matters that we can And Hilkiah delivered should have servgdthe book to
find in the Bibleg it may doyougood { KI LK y Q&

to read them!
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join house to housenfaking a party 8 applies for access rights here!

wall  between them XGAff GKSNB 068
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that whosoever shall alter this word,

(Award) let timber be pulled down from his house, and beindoshua 6 v2X Q{ 2 (KS LIJS2 L) S a Keébddlii SR

set up, let him be hanged thereon; and let his house be magle@lgeg blew the trumpets: ¢ourt orde) and it came to pass,

I Rdzy 3 KA fQuite HrAING adtiEns acthalyfdr a breactwhen the people heard the sound of the trumpeteceived the

of an Award.! court orde) and the people shouted with a great showgefved
thecourtordes G KI G (GKS &I $of makeSholgh R 2
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then! Nehemiah 9 v 25X WI! yR (G(GKSé& Ll?2&aasSaas
goods, wells digged, vineyards, and olive yards, and fruit trees
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built of stone made ready before it was brought thither: so

that there was neither hammer nor axe nor any tool of iroMmos 7 v 7X W¢ Kdza KS aK246SR YSY |
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Il Kings 12v X ¢ KSy Wdoiidd Gwiker aalled for

Jehoiada Building Ownér and others and said unto them,Nehemiah 4 v 1X W! y R L &l A RSunmjds)zandi K S
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repair! (Occupiery The work is great and large, and we are separated
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| Cor 3 v 10Q.. According to the grace of God which is givetmen!

unto me Building Owneéy, as a wise master builder, | have laid

the foundation, and another buildeth thereon. But let everNehemiah 13 v 2IX W¢ KSy L GSadAFASR |

YLy G118 KSSR K2 g . RKHeyjdsoxight R&Suintl themKvéhilBdge/ye dbout the wall? If ye do so again, | will

Special Foundations eh! lay hands on you. From that time forth came they no more on
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secret work without a Notice then!
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..Possibly no Notice or an invalid Notice then!
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AY @F Ay (KA dompetdak buller ithQrisuradXceSurveyoy to speak these words? Hath he not sent me to you
cover no doubt.! that sit upon the wall, that you may eat your own dung, and
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surveyor from the Faculty for goodness sake! Alex Frame ADS Property Services
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lIChron34v 1X Q! y R Building ®Wn&ranéwered and

The Faculty of Party Wall Surveyors, PO Box 86, Rye, East Sussex, TN31 9BN

Tel: 01424 883300 Web: www.fpws.org.uk E-mail: eng@fpws.org.uk




PARTY WALL SURVEYOR SUMMER 2014
Is theparte over?

James McAllister, Director ofhe Court of Appeal as being largely irrelevant to the
The Party Wall Consultancynaterial issue of the appeal, it does, at least, set the
discusses the implications ofcene as to how the following circumstances unfolded.

a recent Court of Appeal case

concerning the appeal of e
parte awards.

he embryo of the subsequent litigation concerned the
validity of a request to act served upon the BOS by the
AOS pursuant to section 10(7), and the validity of the
consequential ex parte awards issued by the AOS.
Following prior attempts to engage the BOS on the issue
of agreeing fees, the AOS had served a letter off 21

The recent Court of Appeal decisionatel v Peters &December 2011 requesting the BOS to act effectively

Angr_sl has provided some welcome clarification on 1) thin 10 days by reviewing his timesheets and agree his
validity ofex parteawards pursuant to the operation Ooutstanding fees. The Christmas period then ensued and
sections 10(6) and 10(7) in connection with fe?ﬁ )

) : ¢ BOS did not respond within 10 days of the request.
particularly where a late, but effective, response LISyl.j SNBaGAy3aAtas 0K S I h{- O:
received prior to issue of thex parteaward. This cas;ezl Sy Gt SYFytet G2 58 NJZ.S I M I

0

?zl,ss(())lsiur;dm(;z tLr:tee;:c:)r\r/Z(r:tﬂraneesthodology and procedure périod going on to state that he would not consider the
g disp ' 10 days to have expired dzy 1 A f G KS LJdzo 7

The Background 0SSy | R tm@rébBierrfigaNdodification to the
This case concerned notifiable works proposed by #@tutory 10 day period. The BOS had not only failed to
Building Owner (Patel), which affected three adjoinifggPond within the 10 day period following the request,
properties. Notices were served and surveyors WQ,Lg_had not responded within the extgnsmn to the 10 day
duly appointed in the usual manner. The varigeriod purported to have been permitted by the AOS by

Adjoining Owners had collectively appointed o@gcounting for public holidays. The BOS did, however,

surveyor to act for each of them. finally respond on 6 January 2012, but the AOS had taken
the view that his entitlement to proceeéx parte had

Various awards were issued in relation to the notifiadw been invoked and no action (however effective) by

works, each containing a clause entitling the Adjointhg BOS could now reverse this. The AOS then proceeded

hgySNRa { dz2NBS&2NJ 0da! h{ ¢ toaviadl hifees inthreexparteavards ainfobth latedzA f F

Owner, his reasonable expenses in connection with the

preparation of the award and one subsequefhe County Court hearing

inspection. Each award also allowedii K S |j dzI'TielBlrMing2 Gwner appealed thex parte awards in

such expenses to be agreed or awarded by any 2 of thec8rdance with section 10(17) and the matter came

& dzNJ2 S &he Nstatating fees of the AOS soon becdratore HHJ Hand QC in the central London County Court.

' YFGGSNI 2F RA&LMzOS | & Th&peliminazhidsied béfdre the @i Bsader n{odifdp ¢
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sought payment on the basis of time expended, as

evidenced by his supporting timesheets. The BOSi) Was the letter dated ZiDecember 2011 a valid

NE2SOGSR GKS ! h{Qa @AYSaK Bo8cé ander sectioh NKIRt SO yi YR Ay

suggested that the fees of the AOS should be ii) Did the wording of the letter alter the 10 dayperiod

determined by making an objective assessment of astipulated by section 10(7)?

reasonable fee based on the time commitment a lii) Did the BOS respond in time?

competent surveyorshouldhave spent on the matter. iv) Did the BOS refuse or neglect to act effectively?

Ly GKS S@Syid GKA&A O2dAR y2d o6S F3aINBSR: Al ¢Fa GKS

contention that the matter should be referred to the ;[2014] EWCA Civ 335. o

. . . . There was onex parteaward between the Building Owner and each

third surveyor for determination. ~ This was not  agiining owner.

acceptable to the AOS. Predictably, relations between®There was a fifth preliminary issue which considered whether a clause in

the surveyors deteriorated, which later invited judicial 12 e2rier averts preclud e AS fom making any e unce

scrutiny as to the general conduct of the surveyors.

However, although this was considered by the judges in Continued on page 4

both the County Court hearing at first instance and in

Introduction
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Is theparte over?

Continued from page 3 the 10 day period in section 10(7) is laid down by statute and
cannot be altered by either party, thereby mirroring the rigidity
The judge conjoined issues 1 and 2 and held that the 106f) other timeframes set out within the Act. The issue of
notice was valid and the wording concerning an adjustmenivhether an estoppel might arise in preventing the requesting
for bank holidaysdid not alter the 10 day period in any waysurveyor from acting before the purported extension to the 10
that invalidated the request to act. On issue 3, the judgsay period had expired was briefly raised, although no guidance
decided that whilst the BOS did not respond within the 10 dayas given since the issue did not arise out of the facts of this
period, a valid responseouldhave been made outside the 10particular case.
RIF® LISNA2R LINE JARS&irveyok haid noti KS WNBIj dzSadAy3aQ
yet issued theex parteaward. He contrasted the time framelronically, what became a pivotal issue in the Court of Appeal
for compliance stipulated in section 10(7) with the 14 dalyearing was overlooked by the County Court judge as not being
period set out in section 10(17) for award appeals, suggestifgjevant on the basis it was not covered by the preliminary
that the latter is set in stone, whereas the flexibility of thdssues, despite the fact he did then tentatively rake over the
provisions contained in section 10(17) are determined by ttigsue. The issue being whether, as the County Court judge put
decided action of the responding party. In other words, therk U2 aSOUA 2y mMnoT10 ONBFOUSa al
might be some scope to keep alive the ability of th@ surveyor who neglects to act effectivelithin the 10 day
WR S T | sdstirfejoy’ ®Qact beyond the 10 day periodperiod may act effectivelyfter that period, and thus prevent
provided they act effectively, although the judge declined tthe requesting surveyor from actinex parte Fortunately, the
lay down any decisive rule on the is&ueAs for issue 4, the lord justices of appealn the Court of Appeal felt the point did
judge held that the BOS had botéfusedand neglectedto act warrant determination as it was integral to their ability to later
effectively, albeit the absence of a response alone was nagcertain whether thex parteawards were valid.
determinative. Instead, the judge looked at the character of
GKS . h{Q&d NBalLkyaSo DA @Sy Thek €aiirt ©fK Appeal hdecidgd: that ynpilgt sentigh LION)S |
consider the timesheets of the AOS, which were the subjegfpowers a requesting surveyor to ast parteon the subject
matter of the request, the judge was satisfied that this wagatter of the request if the defaulting surveyor fails to respond
both a refusal to act and neglecting to act effectively. within 10 days of the request, there is nothing in this subsection
Therefore, a late response by the defaulting surveyor (BOSf,the Act to suggest that the defaulting surveyor cannot bring
albeit dealing with the subject matter of the requestan end to his neglect by acting effectivéigforethe requesting
effectively, might have precluded the ability of the requestingurveyor has proceeded to aek parte This affirms that there

surveyor (AOS) to then proceed parte is an opportunity for a surveyor who has failed to offer a timely
response to a request to act to then halt tke& parteactions of
The Court of Appeal hearing the requesting surveyor, even if the 10 days have passed,

The Building Owner did not accept this decision and was giipvided the response is an effective action. Again, a
permission to appeal in the Court of Appeal on the basis t}gé'g§|nctlon was drawn bgtwegn sectlonsV10(7) and 10(17) where
case raised important points of principle under the AcBELIANE 2% 0UKS mn Rbe | LLISEE L
However, despite the written and oral submissions of couns&le appellant.

for the Building Owner, and the representative for the

Adjoining Ownersarguably raising points of principle, LordThe lord justices of appeakeiterated that the underlying
Justice Richards was of the view that the resolution of tHaUrpose of section 10(7) was to avoid delay in section 10
dispute turned on the particular facts of the case, rather thaproceedings being imposed by one of the surveyors failing to
points of law. Notwithstanding this, the points arising in th&roperly cooperate. Therefore, once the defaulting surveyor

judgment have undoubtedly placated the demand for greatdtas brought to an end his neglect by acting effectiveéiyi K S
clarity in such matters. rationale for empowering the requesting surveyor to act ex

LI NGS KIFa “RAal LILISI NBRéE
The central issue before the court was whether the BOS had
refused or neglectedto act eﬁectlvely, thereby empowerlng 4The SUrVeyOr who served the request to act on the other SurveyOI’.

. . - 5The surveyor in receipt of the request to act.
the AOS to acex partein the SUbsequent issue of awards InSlt should be noted that this was a County Court hearing and no rule would bind

relation to his fees. any other court, albeit persuasive in future proceedings.
Dr Levy appeared as a litigant in person on behalf of the other Adjoining

: ; Owners.
The first ground of appe‘arelated to the first and second SAlbeit this was subsequently not pursued by the appellants.

preliminary issues in the County Court. LJJ Richards, BeatsQDiqwn Limited v Assethold Limiti2d12] EWCA Civ 1657.
and Briggs agreed with the earlier decision of HHJ Hand ©gr] Richards LJ.

that the notice was indeed a valid request under section 10(7)
and the wording in the notice regarding allowance for bank Continued on page 5
holidays did not invalidate the notice. It was reiterated that
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Is theparte over?

Continued from page 4 approach adopted by the courts. Sections 10(6) and 10(7) were
clearly contemplated by the statutory draftsmen as a
Having settled the legal framework to support the validity ahhechanism to keep matters moving forward in the event of a
late, but effective, action to end theeglect(and with it, the breakdown in cooperation by one of the appointed surveyors.
ex parte process’), the court turned to the facts of the Whilst rigid timeframes are needed for matters such as an
present case to adduce whether the BOS hefiisedto act appeal against an award, the rationale consistently adopted by
effectively pursuant to section 10(6). Reversing the Courttye judiciary in both the aforementioned hearings was that
I 2dz2NII RSOA&A2YS |yR Ay aex d&t2hiadpctsibKtBe AZtlcAnAbB mndre flex@ly appliédif theh |
parte awards, thelord justices of appedheld that, whilst the desired outcome contemplated by the Act is ultimately
.h{ KFR NBTdzaSR (2 NBOASg (detfeved hefeR i it is A Vith daeSrStheddayh YAccordirgly, Lald:
of agreeing fees, a reasoned justification for the refusal walegree of caution needs to be exercised before dismissing the
given. The BOS had proffered an alternative basis for fakility of our opposite numbers to act once the allotted time
assessment, which comprised an objective calculation on theriod for them to do so has expired, particularly if we (as the
time input that a competent surveyoshould have spent in requesting surveyor) have not yet got our act together and
fulfilling his duties. According to Richards LJ, hed&ly 3 I B&& theex parteaward.
headon with the subjectmatter of the request and set out his
LI2aAGA2Y Ayin HsRiawds &k a2 ©F ABE  yTRedOSUst MIAPPES debidion in this case also makes clear that
G2 | NBFdzalFf 2N yS3ItSOUG (2 dueyorsSshotld tdtiassdrbe theg hasarte blanchto go ex
parte once the 10 days is up following a section 10(7) request if
The focus of the counteargument propounded by the their opposite number later responds in a way that can be
Adjoining Owners was that the RICS Guidance Néte:F NGy a i NHzSR | & WS a&Hhpétoaward BaQ bearS T 2
gl ff f SIrat i XdnfemplateRthal ARG FssBES Dhe concept of what is deemed to be acting effectively

typically includes for feest & | € dzY LJ & dzY has algo $aen helgfullyexplorgd in this case which may avoid
AYOdARINB RéCKdzaE GKS . h{Qa RiBnedessary, anil invalidx parteawakdS. NI | y
Ff GSNYFGADBS WadzYYINE |a34aSaavySyidQ YSiGiK2R ¢l & | NBTFdzalt (2

effectively on the basis this departs form the industryThis decision also advises surveyors in dispute over fees that

recognised norm. Richards LJ did not accept this argumesferral to the third surveyor is the correct approach and

and was satisfied that the alternative method of assessidgrther demonstrates the practical intention of the three

reasonable fees on the basis of what a competent surveysurveyor tribunal.

should have charged was an effective proposition, meaning

that the actions of the BOS were neithrfusalnor neglect Unfortunately, this case inadvertently brings the concept of
hypothetical fee assessments to the table. Whilst it remains to

As an aside, Richards LJ also stated that this type of disppesSeen whether this will open the floodgates to an abuse of
between surveyorsa ONA SR 2dzi T2 NJ NI¢ Swigg of Buiiding Qures SufygyqrayjR keeping their

& dzNIS eTaiddrovides a clear indication of the settlemert LILZ A Y GAy 3 26y SNDa Oz2aia R26)
procedure preferred by the courts in such circumstanceSthers, it may equally discourage Adjoining Owner Surveyors
Since it is usually a dispute over fees that catalyses tﬂ'@m ar}|f|C|aIIy ramping up costs under the misapprehension
breakdown in relations between surveyors culminating in @ K0 Al Aay Qi GKSANI I LILRAYGAY
demand from one to the other to act on the issue, it begs th'éand to for payment.

guestion whether, in light of this casex parte awards will
become less common. 'On the basis aex parteaward had not been issued at the time the
defaulting surveyor acted effectively.

12
One final point concerns the terminology laid down in the [I::)O(]i Richards LJ.

awards in respect of the determination of fees. The awardsgth ggition.

stated: a 4 KS ljdzl ylidzy 2F adzOK SHEddafar8a G2 o6S 3INBESR 2N
g NRSR o0& I yeé& H Richards coideoed ‘H30RIDBE RINA ¢ O

that whilst thisa LJdzN1J2 NJi S ﬁely G2 treée R2EPIRERISEA FTAO YI OKAYSNE F2NJ
GKS RSGSNXYAYLFGA2% it @86 noii legally SELISy 8454 ¢ .
effective and did nothing to displace the statutory provisions James McAllister
governing the making of awards on the matter of costs. FFPWS LLM BSc(Hons) MRICS MCIArb

Conclusion

This case illustrates that there is a tendency for surveyors to

adopt a literal interpretation of the Act without having regard

G2 GKS dzyRSNI @Ay3 LIzNLI2aSo ¢tKA&E O2y(iNrada ¢6A0GK GKS WLIzN
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New Qualification in Party Wall Studies

ABBE

APPROVED ASSESSMENT CENTRE

The Awarding Body for the Built Environment (ABBE) aregional mentor for each applicant to help them through the

collation with and assisted by the Faculty of Party Wajualification process.

Surveyors (FPWS) have developed the first formal qualification

in party wall studies to be accredited by Ofqual. We would be grateful if you could bring this new qualification
to the attention of any students who may be interested in

The qualification is aimed at those studying for: constructiomptaining the qualification in support of their learning and

building engineering; property surveying and architecturapplications for employment.

qualifications and those intending to practice in party wall

matters who wish to obtain a formally accredited qualificatioc THE THIRD SURVEYOR - A

in support of their education development and or application GUIDE | ST S

for employment and professional development. Thisihaok. explains e process

whereby one arrives correctly at the
The qualification is d.evel 3 Award in Understanding The appointment of a Third Surveyor in

Party Wall etc. Act 1996 (QCEBhd is credited with 3 credit an easily digestible and : AN
its on the Qualification Credit Framework comprehensible manner and then T
uni : proceeds to explain in clear and AEE:

concise terms the need for extensive
The award is available through ABBE Assessment Centre and wide ranging abilities and
which the FPWS are a registered centre. Applicants can af 'é"?vﬁeg?fonﬁ.fii?:%fgﬁoa-32'“1
. . . L urvey Vi Nlex M Fare
directly t_o the FP_WS or via the ABB_E website. Significantly advice, guidance and assistance to
award will be delivered by examination at Pearson Vue centr party wall surveyors, including a section at the end of the

throughout England and Wales making it locally accessible w book providing an example of a Third Surveyor model award.

no set examination dates.
MISUNDERSTANDINGS AND GUIDANCE
(Second Edition)

This book includes material related to changes in some parts
of CPR, the effects of case laws, together with further
clarification of misunderstandings throughout the book.

Misunderstandings and Guidance and The Third Surveyor are
available at a cost of £29.50 each + postage and packaging
and please note that if both books are purchased, a £5.00
discount will be given.

Party Wall etc. Act 1996

The Award will be available for applications very soon and v
be priced competitively. . _ Both books are a 6mus:
" practising party wall surveyors.

- Please contact the Administration

Applicants to the FPWS will automatically become eligible . officeon 01424 883300 or by

be a student member of the Faculty (where they are nc email enq@fpws.org.uk for
practicing surveyors) free of charge with access to the learni MRERPERA PGS details on how to purchase these
resources available that come with Faculty membership. (eoutiae books.
addition an experienced party wall surveyor will be nominatec m

Alex M Frame | Pw |
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Presi dent 6s Pen

| seem to remember, that | Remember, as a member of FPWS, you are obliged to

mentioned last time, something maintain 20 hours of CPD on relevant subject matter.

about a delightful summer. That

seems an age ago with all that weA new book simplifying Party wall matters in a form of an

have been putting up with overthe @ 9 a& DdzZARS¢ F2NJ [ yeg2yS A

last few winter months and | totally knowledge in this matter and in practical terms will soon

sympathise with all those people be available.

who had to endure flooding to their

homes and property. As the Faculty expands the membership grows and the
work that the Officers are involved also increases. This

For all those budding inventors perhaps this is the timeequires help either by supplying good articles for the

to invent quickly installed demountable flood defenceFPWS magazine or your help on a working party or

systems? Sand bags seem so unimaginative and not veupport for your Local Forum. If you have an expertise

practical! or wish to be more engaged with the Faculty then please
contact the Office in the first instance and speak to Nicky.

| am delighted with the progress that is being made iYour help will be very much appreciated.

the FPWS by the Directors and Regional representatives.

Members cannot have failed to have noticed the numbeFinally, look out for the information and advantage of

of local events that are now being presented | woul@arly booking for our CPD seminar to be held in Swindon

urge you to endeavour to attend these formal meeting®n 18th September that will include our Annual Dinner

and gain invaluably knowledge on matters relating t@nd the AGM on 22nd May 2014 in London.

Party wall and Boundary disputes.

I will look forward to seeing and meeting you then.
| mention Boundary disputes as well because we now
have a course open to Faculty members to attend on thidalcolm Lelliott
particular subject as so many party wall aspects seem Rresident FPWS
overlap and combine boundary situations. It is
therefore necessary that our members are completely
aware and knowledgeable on these matters as well as
party wall issues. It should help with your understanding
of this subject if you so wish and to provide another
source of income. You should however remember to
keep party wall and boundary issues totally separate.

You will soon receive information on our new initiative  Annual Subscription Due 1st July
for a NVQ in party wall matters set at level 3 and directe

at students who require the basic information on part As you will all be aware, the annual subscription renewal
wall aspects and to help reinforce their professionalis gate is1st Julyso all members will be receiving their

in every part of the construction industry. This has be¢gypscription invoice shortly for the ensuing year, this
developed in association with ABBE and will shortly [iqvoice will be sent out on 1st June.

available for those students who wish to add addition:
points for their degrees. So if you have studentsthata 24z gAff y26GS GKIG GKAa @&

working for you and who require an additional topic t(jhcreased by £5. We are happy to mention that we have

their studies then | can recommend this subject. LOtnot had an increase for many years and believe this still

produced by ABBE.

Will you please ensure thatayment is made promptly
In addition there will be CPD study matter on Party Wa go that the Faculty does not incur unnecessary time
FotAttotS az2zy a2y fAYySE chasing subscriptions allowing more time to be spent el
providing 7 hours of CPD. continuing to provide a premier service to our members.
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New Members New Members

We are very pleased to welcome the following individuals into the Terrent Beggs 0 Surrey
Faculty: Gavin Bashford 6 Kent
Mark Hawkins 0 Staffordshire

Associate  membership is aimed at part time students and less James Dean & Western Building Consultants Ltd, Bath

experienced party wall surveyors who are working towards full

membership of the Faculty. Please do not hesitate to call upon Elliott Pardington 8 Monmouthshire
the Regional Director (see www.fpws.org.uk) in your area should Toni Vacher 6 Middlesex
you require help or advice. Keith Chandler & Surrey
ASSOCIATES: Dave Loughlin 8 Norfolk
Michael Warren & Datum Building Consultancy, Hertfordshire Keith Holdcroft 8 CPR Ltd, Staffordshire
John Yiangou & JY Designs, Hertfordshire Maxine Parker & East Sussex
Guy Shorney 8 GBS Architectural Ltd, London Phillip Dewey  -Bruce i Party Wall Services, Berkshire
Cl aire 06 9BantersonaMeatherall LLP, London Usman Yaqub 8 Studio Yaqub Limited, Bristol
Tina Patel & Formed Architects & Designers LLP, Middlesex Anthony Fieldhouse 8 Anthony Fieldhouse & Co, Middlesex
Daljit Sharma 8 OM Safety Solutions Ltd, Coventry Luke Thorburn 8 Thorburn Property Consultants, West Sussex
Nicholas Herridge & Antony Patrick Associates Ltd, London Colin Chambers 8 Clarion Chartered Surveyors, West Sussex
Peter Jones & Sanderson Weatherall LLP, Newcastle Stefan Smereka 8 Smereka Associates, London
James Byrne 1 Eames Limited, Surrey
MEMBERS: lan Clarke 8 Binnacle Design, Oxfordshire
Anthony Evans & Berkshire Jonathan Ranson 1 Romans Surveyors & Valuers, Middlesex
Jamie Sutton & DBK Partners LLP, Birmingham Douglas Jones & London
Alan Wiesenfeld & London Brendan Barry 8 London
Albert Wellington & London Daniel Watts 8 London
Jiten Patel 3 London Tajinder Rehal & Kent
John Martin 8 Oxfordshire Nigel Bolton 8 Survey & Architecture Services Ltd, Kent
Sandra Pike 8 Paul Carpenter Associates, Devon Andrew Smith 3 Kent
Philip Ward 3 Argyle Design Ltd, Cambridgeshire Mark Lipman 8 Hertfordshire
Richard Mullineaux 5 London Peter Jackson & Cunningham Lindsey, Kent
David Hollingsworth 3 Nottingham Sarah Garside 9 McNeill, Lowe & Palmer, Hertfordshire

Nick Sutcliffe & Bristol

Simon Jones @ Ideality Consultants Limited, Leicestershire
Ben Mackie & The Hopps Partnership, Essex

Michael Hill & Surrey

James Bruce & Mcleod Contracting Ltd, Kent

Carl Woodham & Kent

UPGRADE TO MEMBER:

Stephen Bubb & Kent

Brendan OO6Cad $uagayh an

Caroline Hampton 3 Surrey

Freddie Skeggs 0 Jameson Surveyors Ltd, Surrey

UPGRADE TO FELLOW:
Nigel Soloman 8 Bennington Green Associates, Dorset
James Lewis 8 James Lewis Surveyors Ltd, Surrey

If you have good experience in party wall surveying, you might be

looking to upgrade to ~ Fellow status. This would entail attending

: our o6Third Surveyord course on 24th S
YT be considered.

Please contact Nicky in the Administration office on 01424 883300
or by email eng@fpws.org.uk for details.

RETIREMENTS:
Paul Rogers
John Cox
Jeremy Drewe

The Faculty of Party Wall Surveyors, PO Box 86, Rye, East Sussex, TN31 9BN
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View From Another Boundary

Why would an architect from Dublin want to become dts procedures, and in the words of a wedkpected
member of the Faculty of Party Wall Surveyors? O2y@SelyOAy3a az2f AOAG2NE w3
are deemed cumbersome.
This was a guestion that was put to me on a number of
occasions commencing with attending a course on Parfyhe procedures he referred to are almost identical to
Wall Surveying by James Jackson in Liverpool those set out in the Party Wall etc. Act and earlier such
September 2011. | subsequently attended interview witlstatutes. Interestingly, this local Act, applying to the
James and Alex Frame in London later that month aratministrative area of Dublin City Council only, has not
was admitted as a member. been repealed, as other sections continue to be
proactively used (for example in relation to naming of
But that does not answer the question. My curiosity hadtreets and powers with respect to dangerous buildings).
been raised in relation to the Party Wall etc. Act 1996
and its practical application in dealing with party walHowever, in practice the lawyers have turned to the new
matters and disputes over the period of itsprovisions provided for in the Reform Act. When
implementation and before. The basis of this curiositgompared with the Party Wall etc. Act, the procedures
was that an amendment to Irish legislation under theare much simpler. In summary the Act describes the
Land and Conveyancing Law Reform Act 2009 includg@rks that can be carried out by a building owner, and
provisions for dealing with party wall matters. While thisnakes it clear that these can be undertaken. There are
clearly was different legislation (and | will outline some oo procedures for notification, for formal appointments,
the differences) it appeared that there may be SOM&qr for written agreements. The procedure basically

benefit in having an understanding of how party wallhail the rights of the building owner to seek an Order
matters are dealt with in the UK. from the District Court (being the lowest court in the Irish
jéjdicial system) if he so wishes, or if the adjoining owner
IS in dispute (albeit there is no dispute procedure). It is a

imply laid out piece of legislation, extending to a mere 4

The process of introduction of our new legislation was
review of laws across a wide spectrum. Approximatel
60,000 pieces of legislation predated independence i o
1921, and much of this was no longer applicable. Und@29€s within the overall Act.

the Statute Law Revision Project, the Law Reform Continued on page 8
Commission was set up to review this and with the remit

to replace all old legislation.

Prof John Wylie of Cardiff University, an acknowledged :
authority in land law matters in Ireland, was appointed
leader of the relevant project in Land Law reform. Thig#
was subsequently passed into legislation and includeg
Chapter 3: Party Structures, which according to Profs
Wylie he drafted one evening. | have had two interesting
meetings with Prof Wylie who described the process ang
how his original draft went through unchallenged and §
without amendment.

In preparing this piece of legislation, the Law Refor ==
Commission acknowledged a little used piece of ‘ ‘ % ‘
legislation, being a section of the Dublin Corporation Act

. Articles of between approx. 500 and 1500 words (or more) on party
Of 1890 Th|5 sets out party Wa” prOCGdUFeS and Wh | and related matters are gratefully received. We also invite
are very familiar in form in that they are similar to théompletely un -related but entertaining contributions for our occasional

R oORed Herringd section. Copyright will be

party wall section of the London Act of 1894. HoweVver, aid the author and all submissions will be subject to editorial control.
was Only_ In t_he course of my curiosity in relation to pa'_tyCurrent deadline for submissions for the next issue is
wall legislation that | became aware of the Dublin 30th July 2014

Corporation Act. Many solicitors in Dublin are unaware of

P
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procedures set out in our Act. The experience to date is
Continued from page 7 that the Act sets out in a clear enough manner the

tittements of both parties. It therefore performs a

And that is not where the differences end. Provisions foEE1 . i tick i £ disput
access are also made rather than having a separate act ction as a carfol or Stck In cases ol disputes -or
otential disputes arising. To date, this has resulted in

in the case of Access to Neighbouring Lands Act. Anfl L :
from my understanding, the access afforded under Irisf‘?.btent'al disputes belr_1g _settled through correspondence,
legislation is more extensive than under the UK Act. It iglscussmn, and negotiation.

broad ranging, including access for surveys or to enabl fail dq1 be. |

62Nl & 2y UGKS odAfRAy3 2 Vgﬁé’?ﬁi@?iwﬁ FAr RN I855083/10 Do R BN
inconvenience is caused, but that it is not reasonably ' ~ &Y Wal €tc. ' my first meeting with 7o
practicable to carry out the works from within the land. ylie he anticipated my leading question and identified

While there are a series of works listed as permissible Otpe oversight in the omission of any form of _notlflcatlon
rocedure to the adjoining owner, or to dispute the

for consideration, there is also a general provisionD " . . :
clarifying that this is a noexclusive list. It goes well position. Prof Wylie has gone on to project lead a review

beyond the works allowed under the Access toof land reform provisions in Northern Ireland (as most of
Neighbouring Lands Act your readers will be aware, the provisions of the Party

Wall etc. Act do not extend to Northern Ireland).

A further interest is the matter of the location of the __ . .
legal boundary. In essence, the legislation sidestep-gh's ha; resulted in the Northern Irglanq Law
matters arising in terms of identifying the line of junction, CoOmMmission reform report NILC 8, and which includes
The definition party structure includes features such a®@'y Structure provisions. The proposed legislation is
hedges, trees, ditches and other objects close to thénodelled on the Irish law but with some significant
boundary and which may be entirely on one of thedifferences. Firstly there is a notification procedure with
properties. a related timeline. Secondly, allowable works are
determined by an expert from an appointed panel and
In practice to date, the legislation differs in not being tiedappeals are determined by the Lands Tribunah expert
up with procedural matters as is the case of the PartyStatutory appointed Body. As a result there is no court
Wall etc. Act. As an outside observer, much of theyrocedure, and this is favourable given experiences here
Faculty correspondence and advices centres around th@ind similarly reported from the UK) that property and

potential pitfalls in engaging, notifying, and completionyoundary disputes are one of the least popular issues for
of awards. My interests and experiences lie more Withmostjudges to consider.

the practicalities of detailing and interface between
structures, as well as the legal entittements as defined by Continued on Page 9
precedence. Therefore it is issues that arise under Cubitt
v Porter, Weston v Arnold, Barry v Minturn and other
cases that deal with the aspects of legal entitlement
independent of the provisions of the Party Wall etc. Act.
It may be worth mentioning that a further difference
between Irish legislation and that of the UK, is that
independence occurred in 1921 and therefore predated
the Property Act of 1925. As a result, party walls held as
tenants in common still exist in Ireland.

5
“—,'.'

The scope of work in this area for me has been advising
both building and adjoining owners as works are

proposed or commence, and assessing and giving
opinions on the location of boundaries. | deliver CPD
presentations to legal practices in relation to my

experience and understanding of Party Wall issues, and
this has led to other Legal/Property related work.

| have yet to attend a court hearing in implementing the

The Faculty of Party Wall Surveyors, PO Box 86, Rye, East Sussex, TN31 9BN
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Continued from page 8

In preparing NILC, consultation was invited by any party,
and also stakeholders. One of the noticeable differences
between the Party Wall etc .Act and NILC 8 is in relation
to consultation by the adjoining owner. While a Notice
has to be served accompanied by an award from the ap-
pointed surveyor, the adjoining owner has the right to
consult with that surveyor. This may be found to be a
more transparent process than that of the Party Wall etc.
Act. In addition, at the dispute stage, the Lands Tribunal
may postpone a determination to facilitate Alternative
Dispute Resolution options.

So are there lessons to be learnt? Generally the Law
evolves, as has been the case for Party Wall legislation
from the Rebuilding of London Act of 1666 through the
various Metropolitan and London Building Acts and on to
the Party Wall etc. Act. The Boundary Dispute Resolution
Bill reflects the never ending need for new or reviewed
legislation. While the Party Wall etc. Act entails an arbi-
tration based process, the current procedures might be
assessed in the context of legal process move towards
ADR. This might acknowledge the expertise of the traing
and experienced Party Wall Surveyor, resulting in a pra
ess less prone to legal challenge, and therefore less cos

| believe it is worth considering an updating of the Part
Wall etc. Act, and to review in light of the differenceg
good or bad, of the Irish Legislation, and more so the for
proposed under NILC 8. There is also sound argument
the Plain English campaign to make legal documents
derstandable in wording and intent. Indeed in that conf}
text it might be interesting to gather views from Party} §
Wall Surveyors on the areas within the Party Wall etc. A}l
that might be modified. 4

The relevant sections of the Dublin Corporation Act aj
pear to be dead, if not yet buried. The 1996 Act is bag
cally 80 years old, having been lifted from the London A
of 1937. There can be little harm in reviewing it in moder
terms and context, even if it is to remain unchanged.

Paul Keenan BArch FRIAI Dip Arb MFPWS is a directq
Keenan Lynch Architects and Mypartywall.ie. He is a Te
nical Assessor for the Architects Registration Board,
has a Diploma in Arbitration.

He has a Certificate in Party Wall Studies and is a mem§g#
of the Faculty of Party Wall Surveyors (UK). He has expg& £
ence as an Expert Witness in Licencing and Construc
matters.
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I Wdzy A 2 NQ& t SNEnkdpEvénls DS

It was exactly 1 year 8 months and 18 days (at the time TWO -DAY COURSES

of ertlng) since | was gl_ven_the opportunlty to under- This course is suitable for Estate Managers; Property

stand and learn the legislation behind the Party Wall pevelopers; Architects; Architectural Technologists; Surveyors;

etc Act 1996 and apply it in an impatrtial, effective and Enginee_ﬁi_tsuilfdingdCOIr_mtrol _thOfficers and |a” person.gel twilth a
P responsiolli or ealing wi commercial or resiagentia

thorough manner to my appointing owners and coun- e ties.

terparts.

It is for those that have little experience in party wall matters

. - . but would like to become more proficient with the workings of
Since that day it is fair to say | speak for everyone Who e party wall etc. Act 1996.

has dealt with party wall matters that they have had
their fair share of receptive, kind, understanding and -°ndon 11/12 September 2014
helpful owners and also the owners from a galaxy far costis £395.
distant from our own where manners are naxistent, _ o
I d id d di ¢ if A two -day course is also run by the Chartered Association of
contact null and void an ISputes riie. Building Engineers (CABE) in conjunction with the Faculty at
the following locations:
I'm fairly certain that these 'owners from hell' believe Northampton 14/15 October 2014

that party wall surveyors are: Plymouth 16/17 December 2014
Northampton 3/4 March 2015

1. Miracle workers with knowledge and expertise in Boon 12/13 May 2015

areas far beyond our remit. Please contact: Kate Denne direct at the ABE for booking
2. Entities without feelings, emotion or reasoning; details, including their costs, on L AR

we are merely beings seduced by defects. TWO HALF DAY SEMINARS

. . . o ) London 17 June & 1 July 6 FULL
In my experience | will admit that it is only 1 in every 10 Birmingham 25 June 2014

owners that places a dark shadow over the work but London September/October 2014 date to be confirmed

they certainly make up for it. Two half -day seminars (attend morning or afternoon session or
both ) Morning Session : Interpretation; Owners/Surveyors;

One particular matter comes to mind where, in a nut- Notifiable Works; Prqcedures; Dlsp'utes/Ayvards; Post Award.. .
The Afternoon Session consists of: Works before Notice;

shell, my appointing owners, who were the adjoining Rogue Surveyors; Life of Notices; Foundations; Security for

owners subjected to a relatively straightforward sec- Expenses; Enclose of Costs; Payment of Costs.

. . - . . . . Cost for each session is £99 or for both £190.

tion 3 notice detailing the raising and cutting into of a

party fence wall under 2 (2) (a) and (f) for the construc- THIRD SURVEYOR COURSE

tion of a ground floor rear extension and a notice of London 24 September 2014

adjacent excavation under section 6(1). Any member that has good experience can attend the course
and if members are considering upgrading to fellow status,

From the word go there was evidence the road ahead they should be aware that you have to attend this course to be

was so winding and extensive it presented us with a considered. The course costis £250.

hazardous warning sign upon arrival. Never in my life

T . . BOUNDARIES
have | come across individuals so articulate with words _.
. Birmingham 10 June 2014

and bf.ifﬂed |.deas of what the r9'e of a party wall sur- This will be an interactive one -day session on the following

veyor is. At first | was amused with their level of obnox- subjects - Definition of a Boundary; Types of Boundaries, Types

iousness but it soon became evident this is what | of Disputes; Collecting Evidence and Resolving a Dispute.

. . The course cost is £250.
would have to address twice, three times a day for the
next 6 months. I'm still haunted at the thought...and CPD EVENT & ANNUAL DINNER

I've still the reinspection to do! Swindon 18 September 2014
Details regarding this dual event will be circulated to members

As for the surveyors I've met and dealt with, you seem SMot:

to be a delightful bunch! .
Please contact: Nicky Castell on 01424 883300 or by e -

mail nicky@fpws.org.uk for further information.
Steven Vaughan

Price Partnership
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Regional Forums
EAST ANGLIA (Essex)

DATE: 11th September 2014.

TIME: To be confirmed.

GUEST SPEAKER: Stuart Frame Staple Inn Chambers
CONTACT: Alan Bright Tel: 01277 233988

E-mail: admin@alanbright.co.uk

WEST MIDLANDS

DATE: 20th May 2014.

TIME: 6.30 p.m. until 9.00 p.m.

VENUE: The Red Lion, Warstone Lane, Jewellery Quarter,
Hockley, Birmingham, B18 6NG

GUEST SPEAKER: Shaw Kelly Staple In Chambers.
CONTACT: James Jackson 0121 233 4145
jameskjackson@btconnect.com

LONDON (North)

DATE: TIME:  9th June 2014.

TIME: 6.30 p.m. and 8.00 p.m.

VENUE: The Kings Head, 1 The Green, London N21 1BB
GUEST SPEAKER: Matthew Hearsum Morrisons Solicitors.
CONTACT: Richard Garry 020 8886 0400

r@garry.uk.net

LONDON (South)

DATE: To be confirmed.

TIME: To be confirmed.

CONTACT: Simon Price 0207 736 7311
info@pricepartnership.co.uk

NORTH EAST

DATE: To be confirmed.

TIME: To be confirmed.

CONTACT: Neil Cunningham 0191 3891057
inffo@ndcassociates.co.uk

NORTH WEST

DATE: To be confirmed.

TIME: To be confirmed.

CONTACT: Graham Shone 0151 489 5440
graham@hspack.co.uk

NORTHERN HOME COUNTIES (Berkshire)

DATE: To be confirmed.

TIME: To be confirmed.

CONTACT: Vicki Dewey -Bruce 0800 311 2077
vdb@party -wall -services.co.uk

NORTHERN HOME COUNTIES (Oxford)
DATE: July & date to be confirmed.

TIME: To be confirmed.

CONTACT: Jill Thompson 01608 646408
jill@jtconsulting.co.uk

SOUTH EAST (Hampshire)
DATE: To be confirmed.

TIME: To be confirmed.

CONTACT: Arthur Cross 01420 84263
arthurcross@btinternet.com

SEVERNSIDE

DATE: To be confirmed.

TIME: To be confirmed.

CONTACT: Andrew McAllister 0117 944 4419
info@mecallisterassociates.co.uk

Or

Phillip Beck 01874 713133
admin@htbconsult.co.uk

SOUTH WEST (Plymouth)

DATE: To be confirmed.

TIME: To be confirmed.

CONTACT: Sarah Harrower 01726 833438
t.hp@btinternet.com

EAST MIDLANDS

DATE: To be confirmed.

TIME: To be confirmed.

CONTACT: Tony Rellis 07802 591 388
tony.rellis@crawco.co.uk

EAST ANGLIA (Norfolk)

DATE: 5th June 2014

TIME: 5.30 p.m. until 8.00 p.m.

VENUE: David Taylor Associates UK Limited, Curzon House,
Riverside Business Centre, Crossbank Road, Kings Lynn,
Norfolk PE30 2HD

GUEST SPEAKERS: Stuart Frame Staple Inn Chambers
CONTACT: David Taylor 01553 764160
david.taylor@dtauk.co.uk

Please liaise with your Forum Chairman on subjects you
wish to be included, particularly is respect of obtaining
the services of Barristers from Staple Inn Chambers so
that they can select one of their barristers who
specialise in the subject.
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The Non -Compliant Building Owner:
Common Law or Statutory Regime?

Stuart Frame revisits the scenario afas a course of action taken in the 1907 cas@ddms v

the Building Owner who conducts Marylebone BCwhere it was said,

works without first serving notice =~ _ _
a..- it was agreed between the parties that the notice

A building owner conducts workshould be givemunc pro tuncand that the work already
which are notifiable under thedone should thenceforward be treated as if it had been

t I NHe 2Fff SGOPRRYE dMafRSNDGUKEIMPHc RdzA & A
' OQGé0vx o0dzi 6AGK2dzi FANBG aSNBAyS3 _

notice of his intention to do so/Accordingly, my advice to my clients, and indeed to
Damage may or may not have beer,ﬁlembe,rs at,varigus Faculty fqru_ms ip the: past, ha§ been
caused by the unauthorised workd! K4 U KS adzasldsyu dzas 2¥
which may or may not be ongoing‘.jea| Wlt_h matters arising out of notlflable_ but
This is no doubt a common scenario which many of y$iuthorised works, can only be achieved with the
hear from concerned adjoining owners, and one whiKPress agreement between the parties. Such an express
remains a consistently popular topic for debate. ORgreementwas approved in the recent county court case

2yte KlFLa G2 O2yairRSNI K SOfTPageseppmentsy BakerdBpkerr (kS cCI C

various forums around the country o see what a hﬂawever, this traditional view has been challenged, and

issue this is amongst surveyors, one that is often refergﬁ prr\rt'c | ecause of the fa at whilst the cases of
ouis !7‘%2{1&@? Uvgo%h%lxse ?éponsgli ated br?p%rtq)?

G2 +ta GKS WNBIONRALISOGADS

The traditional view in such circumstances is that whér@rporation are relatively modern cases, they were
the Building Owner has conducted works not authorisBgvertheless cases which were decided under the old
68 GKS wmMddpc ! 0GQa LINROSAdZYRZYKSPAKRAKF ol Otk §&! Va2
have been, then such works are subject only to theQU € U @

common law regime. The surveyors have no jurisdicti?He difference in the wording of the 1939 Act and the

to mak_e_ a subsequent award assessing compensaﬂorlgés Act were of course matters which were considered
authorising the works retrospectively. Consequently, tIXe W20AY | AVE62NIKOsE NBOSY

only recourse that the Adjoining Owner may have for a )é 6af SGGSNE  SyGAGESR G/ Fy
loss or damage suffered as a result of those works i AYENE y2GA08 Aad aSNDSRKE
sue the Building Owner for nuisance, trespass, negligegc% S8y AT 62Nl& SKAOK Trtf o

and the like. conducted without a notice first being served, the

This traditional view has been predominantly based on2djoining owner still has the option of obtaining an
two Court of Appeal authorities, namelypuis v Sadiqg awgrd to resolve any outstgndlng matters in dispute
andWoodhouse v Consolidated Property Corporation &/1Sing from those unauthorised works, presumably as
which are quite clear in their message: where the well as the norma_l common law route of bringing a claim
necessary statutory authority for the works has not beefr nuisance, negligence and trespass.

obtained, then any liability arising remains to be dealt Continued on page 13
with at common law, with the surveyors having no

jurisdiction to produce subsequent awards dealing with

matters arising from those works.

The one exception to the above premise is where tt

Building Owner and the Adjoining Owner expressly agr TA P L E I N N

G2 dziatArasS GKS wmodpec ! 0l Q P
and to use appointed surveyors to make an award th o _

deals with the matters in dispute arising out of the ‘ HAMBE RS
unauthorised works. Such express agreement betwe

the parties to use the statutory regime to nevertheles

resolve any dispute arising out of the unauthorised work.

N>

o)
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Continued from page 12 Woodhouse v Consolidated Property Corporation cases
At first blush that argument appears to be contrary to thgas put forward on behalf of the hypothetical building
Louis v Sadicgand Woodhouse v Consolidated Propertyywner, namely that the award was invalid as it dealt with
Corporation Court of Appeal decisions, but reliance {fauthorised works where no notice had been served,
placed upon the difference in the wording between se¢-K | i G(KS | R22AYAYy 3 245y SNDE
tion 10(10) of the 1996 Act, and its equivalent predecessmmon law, and therefore the surveyors had exceeded
sor, section 55(|) of the 1939 Act. These sections deal Vﬂl‘fb”' jurisdiction in producing the award they did.

the jurisdiction that the surveyors have when making

awards. Robin pointed out in his article that the earlighe alternative view, based on the difference in the word-
s55() of the 1939 Act makes express reference jfg between section 10(10) of the 1996 Act and section
Yy23GA0SaQx HKSNBLE& Al RSE5Q o 1989 Act, abdSa9 Bub RBrifard by Robid Alns-
1996 Act mgkes no such reference, mstead preferring §@rth in the last newsletter, was put forward on behalf of

Consequently, it is argued that even previously unauth@tr, justice Akenhead determined the matter in favour of
Ad&SR 62N) A& aé2N) (2 6 KhQdfter Ardument, Holidl thAtEhé dhahGed wording/il
fore that surveyors do now have the jurisdiction undefection 10(10) of the 1996 Act now enabled surveyors to
the 1996 Act to determine matters which are in dispuigeal with matters which were in dispute between the par-
and arising out of works which have not been authorisgds, and connected to any work to which the Act relates,
by the statutory regime. even where the works had not been previously author-
ised by the statutory regime. His Lordship felt that the

Such matters have now been considered by Mr. Justie®ye Act had deliberately changed the law from what it
Akenhead (who sits in the Technology and Constructiggs previously, and this was due to the changed wording

Court of the High Court in London) at a moot in Noveg¥ section 10(10) from its predecessor in section 55(i).
ber 2013. The hypothetical factual scenario put forwardyp2 6 A y Qa | NHdzYSy dia Ay (KS

the moot was as follows: peared prescient.

()  Works to a party wall caused damage to the Adjoiftterestingly however, his Lordship also stated that the
ing owners bedroom, and a party fence wall clause in the award which ordered the demolition of the
had also been erected astride the line of junctioparty fence wall was in fact invalid. This was due to the
In each case, therelevant notice under section 3fact that such an order was effectively an equitable or
and section 1(2) had not been served. The work§mmon law remedy in the nature of an injunction, and
were completed over the course of a single weelfre recent case oBlake v Reeveslearly states that sur-
end. veyors do not have the jurisdiction to give such remedies.

(i)  The offending building owner was then subsgvhere does all this leave party wall surveyors in practice?
quently requested to appoint surveyor to act for My own opinion, which | emphasise is merely that, opin-
him within ten days, pursuant to section 10(4) gén, is that a strict legal analysis of the authorities does
the Act. He did not appoint a surveyor, and accorlot necessarily support the view that the changed word-
ingly one was appointed for him. ing of section 55(i) of the 1939 Act to the current section

10(10) in the 1996 Act has been deliberately done to en-

(iif)  The two surveyors produced an award determiningple surveyors to claim subsequent jurisdiction even
(a) a compensation figure payable to the adjoinifghere no notice has been served. The fact that the intro-
owner for the damaged party wall, (b) that the waljuctory words to section 55 of the 1939 are identical in
constructed astride the boundary be demolishegerms to section 10(1) of the Act is but one point that
and (c) that the building ownetrJk 0KS &&aNIAS BadeNsBeR missed by many, and also that the
fees for making the award. Court of Appeal ifReeves v Blakexpressly endorsed the

Louis v Sadigand Woodhouse v Consolidated Property
(iv)  The building owner then appealed the award, allegorporationcases is another.

ing that it had been made without jurisdiction and Continued on page 14
was therefore invalid.

The traditional argument, based on theuis v Sadignd
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Continued from page 13 The view espoused by Robin Ainsworth, and effectivel
Strict legal principles and interpretation do not endorsed by a High Court judge specialising in such mattei
however always lead to the best route in justice. Thejoes just that, achieving justice for the aggrieved adjoininc
adoption of the traditional view which follows strict owner in a read”y accessible manner, name|y via the sec
legal principles would of course leave the aggrievegion 10 award procedure. Perhaps this is the more impor-
adjoining owner with no option other than to pursue tant point. My advice therefore to surveyors encountering
the matter via costly and protracted litigation through the common situation where a building owner has con-
the courts. Such a scenario is one which could creatgucted works without first obtaining statutory authority
further injustice, particularly in circumstances whereand where those works have caused damage or loss to th
the humble individual homeowner is faced with the adjoining owner, is to a|WayS attempt to get the express
might of a property developing corporation as buildingg NA G G Sy  ANBSYSyd 2F GKS L
owner. resolution procedures in dealing with the matter. Any sen-
sible building owner facing the alternatives of court action

Perhaps another example of this was thaye v 2 NJ NBa2f dziA2y OGAl AdzNpSe 2N
Lawrencecase, where the argument that there was athe |atter route.

RAFTFSNBYGALGA2y G2 06S YIRS 0SG6SSYy GNRIKGE O2yFSNI
o UGKAaa ! 0G¢ IyR Gﬂz NI Héwbver LidNR Hzlexpi@ss wrieh agreefnent cankb the

appeared legally sound. However, Mr. Justice Ramse¥chieved, then the section 10(4) route of unilaterally ap-
in seeking to achieve justice in that case, decided thajointing a surveyor to act for the intransigent building
the differences in such wording were merely historicabwner can be adopted, albeit not without risk, as this pro-
anomalies, and went on to find that security for cedure has not been tested definitively in the courts. Nev-
expenses pursuant to section 12(1) of the 1996 Acgrtheless, and irrespective of strict legal principles and ear
could be claimed for section 6 excavation wotks. Jier Court of Appeal authorities, it is likely, especially at
decision that most will agree accords with commoncounty court level, that the adjoining owner who adopts
sense. the section 10(4) procedure in such circumstances will nev

ertheless be indulged by the courts, due to his occupatior
The fact therefore remains that the courts today areof the moral high ground. This is of course subject to the
AYGSNLIINBGAYT YEGUGSNE  AY colirtheing givéhNBolirdidioh Afouhd wHidnlezbas thely
manner ¢ that is to say in a way which reflects the gecision: the changed wording of section 10(10) of the

purpose or intention of the statute. IReeves v Blake, 1996 Act from section 55(i) of the 1939 Act provides just
the Court of Appeal said that the Act was designed t@nhat foundation.

W @g2AR NBO2dzNES (G2 GKS O2dzNIaqQo
Stuart J Frame
Barrister Staple Inn Chambers

(1 i 1" (T

P!“’"

The Faculty of Party Wall Surveyors PO Box 86, Rye East Sussex TN31 QBN
Tel: 01424 883300 Web: www.fpws.org.uk E-mail: eng@fpws.org.uk




PARTY WALL SURVEYOR

SUMMER 2014

Professional Services

Alex Frame
FFPWS MSc MRICS FASI FCIOB MCMI

ADS Property Services

Architectural Designers & Surveyors
Party Wall Specialists

Tel: 01635 864956 Mob: 07816 070 740

B

Dawson & Associates

Independent Chartered Surveyors
& Chartered Building Consultants

London, Kent & Sussex
Tel: 01424 882263

www.dawsonsurveyors.com

ACONSULT

Party Wall Surveyors

nnnnnnnnnn-
Mile End, Old Odiham Road
Alton, Hampshire, GU34 4BW
Telephone: 01420 84263
Email: arthurcross@btinternet.com

A/ ARCHITECTS
3 ? & SURVEYORS

MALCOLM V. LELLIOTT

Malcolm V Lelliott  (Managing Director)
PPASI Hon FASI MRICS FCIOB FFPWS FRSA

Chartered Surveyor

19 Church Street, Godalming, Surrey, GU7 1EL
Tel: 01483 416411

www.mvl-architects.co.uk

Chartered Surveyors & Registered Valuers

LONDON: 020 7736 7311
415 Fulham Palace Road,

London, SW6 6SX

SURREY: 01483 456012
P R I C E Hartwood, Bradstone Brook, Christmas Hill
PARTNERSHIP Shalford, Guildford, GU4 8HE

Simon J. Price BSc(Hons) FRICS FFPWS (Q
Email: info@pricepartnership.co.uk ‘\
http://www.pricepartnership.co.uk RICS IS

www.partywall.pro

Andrew McAllister MRICS MCIOB MCIArb FFPWS

McAllister Associates Ltd

Chartered Building Surveyors

27 Claremont Ave., Bristol, BS7 8JD

Tel: 0117 944 4419

E-mail: info@mcallisterassociates.co.uk  RICS

ndc associates iimited
Chartered Building Surveyors

6b Lucy Street

Chester-le-Street

County Durham

DH3 3UP

Tel: 0191 3891057

Fax: 0191 3892496

Email: info@ndcassociates.co.uk

() rRICS

Phillip Beck HTB Consult Limited

BSc(Hons) MRICS VPFPw iding Consultancy
FFPWS RMaPS Plas Derwen

i Beacons View
Director Trefecca

Powys LD3 OPW

Tel/Fax: 01874 713133
Mobile: 07779 792883
E-mail admin@htbconsult.co.uk

James Jackson FFPWS

R Windsor & Company

QUANTITY SURVEYORS, CDM CO-ORDINATORS, PARTY WALL SURVEYORS

The Button Box, 117 Warstone Lane
The Jewellery Quarter
Hockley, Birmingham B18 6NZ

Tel: 0121 233 3380 Mob: 07842 564 562

FREETEC ASSOCIATES
Chartered Surveyors

Graham Shone
MFPWS MRICS MCIOB FBEng DipHi DipVal

105 Tarbock Road

Huyton, Merseyside, L36

Tel: 0151 489 5440 5TD
E-mail: graham@hspack.co.uk

To advertise here
Please contact Nicky Castell
at Head Office

(01424 883300)

To advertise here
Please contact Nicky Castell
at Head Office

(01424 883300)

The Faculty of Party Wall Surveyors, PO Box 86, Rye, East Sussex, TN31 9BN

Tel: 01424 883300 Web: www.fpws.org.uk

E- mail;

eng@fpws.org.uk



